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Oceobar 27, 2001

Jobhn Gregory Lawbros

Reg. Mo, D0436-124

V.5, Peniltentiayy Levenworth

F.O. fox 1000

Ledvenwwoyth, Kanoaa GEO4E=-LD00  1TEA
Web plte: www.brazilboycott.crg

Michael E. {zane., Clerk

U.5. Courk of Appeals for the Eighth Circuit
Thomas F. Esgleton Court Houee

Boom #4.329

111 5. 10ch Btreest

5. Lowils, BHMissouri 631031

0.5. CERTIVIED MATL W3. T 1-D3 2000035966674

dE: APFEAL 0. 01-2037, LAMEROS ¥s. FAULKNER

Dear Mr. Gans:

Attached for FILING in the above—entitled 2ction Ls ouve (1) original and Five (5}
coples of the followiog:

a. AFFELLANT LAMBROS DFFDSEE THE JUDHEWT ENTEREP BY THE CLERK ON OUTOEER 1),
2001, AND REQUESTS THE GLEFE TC SUBNIT THE UCTOBER 17, 2001 JUDGHENT TO
& PANEL OF THREE (3} JUDGEE TO ACT. EULE 27VE. Dated: Qctober 27, 2001,

b. FETITIOR FOR REHEARING (FRAF 47} WLITH A SUGGESTION FOR PETITICN FOR
REHEARING EN BARC (FRAF 35). TDated: Jetober 27, 2001,

Thanking you in advance for your countlaued assistance in Chis mattey.

CEFTITICATE OF SERVICE

I hereby state under the pepalty of pevlury that a true and gorrect copy of the
abave—entitled SMOTIONS, both dated October 27, 1001, wae aerved on the following thils
27tk DAY QF OCTXORER, 2M11, via T.5. Hall withio an eovelope, stamped, through Che
lepal @aailbox at U.5.P. at T.5.F. Leavenworth, ta:

1. Michasl E. Gaps, Clerk of the Eighth Circuit Court of Appeals as addresaad above
via 0,3, Cevtifled Mail;

2. Attorney Donna Rae Johnpon and Attormey Deborah Ellis, 7F 5t. Paul Bldg., S5ix
Wept Fifth 5t., St. Faul, Hiopesota 33102;

3. Internet release and pogidng to the BOTCOTT BRAZIE web alie.

oA
Cregory Lambros, Fro S«



UHITED E£TATES GCODRT OF AFFEALS
F& THE EIGHTH CIRUOLIT

JOHEN GHECOAY LAMMROS, *
Appellant, *  APPEAL N0, {01-2037
Td. "

Appreal Foom the Mlted States District

Charles W. Paulkmer, dued as x Comrt for the Pistrict of Mionesota,
- L] i ]

Fatate/Will Buainess [npurance of Gage Ho. CIV-58-1621-D5D/ M.

Deceased Attorney Charlep W. s

Faulkner; &Skeila Eegan Faulkner;

Faulkner & Faulkner, Atborney-ak- t ATYIDAVIT FORM.
Law; John and Jane Doe, pecsons

suployed by Attorney G.W. Faulkoer, *

theila Regan Faulkoar and Faulkoer

& Faulkoer in che represtntation of *

Joho Gregory Lambros.

Appallaas.
*

APPELLANT LAMBEDS (HEOSES THE JUDCMENT ENYERED

FY TEE CLERK ON OCTOBER L7, 2001, AND EEGAESTS
THE CLEEK TU 5UBMIT THE OCTUBEE 17, 001 JUDGHMENT
T¢ & PAREL OF 1THEEE (3) JUDGES TU ACT. EUDLE 27B.

The Appellant, JOHN GREGORY LAMBROS, appesring pro e, herebhy subalte,
purazuant ko the Tnlked States Court of Appeals Rules for the Eighth Cipculit, EULE
27B. Orders, his OPPOSITION to the action taken by the Clerk of this Courk, Michael

E. Gans on Oceober 17, 2000, JUDGMENT, as Clerk Gans, saigned the Judgment:

"order Eotared at the Directicm of the Courk:
Clerk, U.5. Court of Appeals, Eighth Circuir."

ROULE 172. Ordara (a} Orderp the Cleurk May Grant clearly states thet:

“"The clerk has discretion to enter orders on behalf of the
court in procedural oatters ipocludiog, but not liaited kp:

If any party oppoess the acilon requested 1o any of the above
metters or saeks recomeideration of an order entered under
this section, tha clark MOST submit the matter for e ruling
by & judge of thie court." (emphasis added)

Therefore, Appellant LAMBEROS requestis Clerk Gape' October 17, 2001,

L.

L
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JUDCMENT £o he submitted to & judge of this eourt apd prefersbly to a panel
af thrae (3] judges for a ruling om the merits of Appellant™s BRIEF, MOTION FOH
CANCTIONS AGAINST ATTORNEY ELLIS AND JOEREOH, &nd FPETITION FUR EEHEARING WITH A

SUGCESTION FOR PETITION FOR HEHEARIKG EN BAMC.

DTREWOEN DECTARATION DRDER FENMALTT OF FERIURY

I declare under pennlty of petjuty that the foregolng 1w Crue and

serrect. Title 28 U.S5.C.A. § 1746,

EXECUTED OH: October 27, I

Eespectfully submicted,

regory Lawmbros, Fro Se

Rep. Fo. DO&436-124

II.5. Penitentidavy leavenworth

F.3. Bex LDOQ

Leavenworth, Fansas 66048 =1000 usA

Weh aite: www.bracilboycoti.org
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UNLTEr SIATES OCOURY OF AFPPEALS
or THE KIGHTH CIRCIOIT

JOHY GREGORY LAMERDS, "
Appellant ., * APPEAL. MO. 01-2037
L}
ve. Appeal From the Tnited Seates Diwtrict
Court for the Distiice of Minnesota,
Charles W. Faulkner, #vwed ag * - op -
Eztate/Will Bueinemss Ivnpurance of Case No. CIV-5B-1621-DSD/.MH.
Decenped Attorney Chacles W. w
Faulkoer; Sheils Eegan Faulkner;
Faulkper & Faulkner, Attorney-at- x  AFFIDAVIT FOSM,
Law: Johs and Jape Dae, persona
employed by Attorney C.W. Faulkner, w
Sheila Regan Paulkner and Faunlkner
& Faulknac in the tepresentation of *
Joho Gregary Lambras.
*
Appellees.
*

PETITION FOL REEHEAETE: (FEAF 40)
WITH A FDGGESTION ME FEIITION FOR

AENEARTIG FEM BARC (FRAF 33)

The Appellant, JOHN GRECORY LAMRROS, (hereinafter Movant], appearing
pro s¢,; hereby submita, purgueant te F.R.ALP. 40 and F.E.ALF. 353, the following
as to his request [or 4 FETITION FOR REHEARING with a sugpeczitlan for EETITION FOR

REHEARXING ER BANC.

Appeilant LAMBRGS understands this petition im made to direct this Court's

attention ko abe or wore of the following szitvatlone:
1. 4 materinal fact or law cverleooked In thie Courte decision.
. This Court's opioicon 15 io confliict wilith s decision of the
United States Supreme Court, thia Court, or anothear coutt of appeals, and the
CONFLICT 15 WOT ADDRESSED IF THIS COURIS October 17, 204, JUDCHMENT, which stated:
"This court hes reviewed the original fila of the Unlted
States Districet Court. 1t I8 ordered by the court thet
the judgment of the diztriet court 1s summarily afflrmed
and the motien for sanctions 1a dended. See, Eighih
Cireult Hule &74€a%."



Movant believes that had this Court given conslderarion ba the fallowing materis]
mattere of law and fact which whers ovetlooked In deciding this gage, 1t would

probably have brought about 4 different reselt. See, HATIOHAL LABOR RELATIONS

BOARD vs. BROWN & ROOT, IWC., 206 F.2d 73 (&ch Cir. 13531).

1. SIMMARY DF  THE ISS0RE

IBSUE 112 DID THE DISTRICT COOORT FRE IN DISHMISSING THF COMPLAINT AGLINST
COYERMMERT QFFICTALE DH GROIMDE OF OFFLCLAL THMUNLTT WITBOUT
DETERMIMATLION THAT THE COMPLAINED—QOF ACTS WERE OFFLICLAL ACTS?

In Movant's judgment, the panel overlooked United States Sepvéeme Couvrk
decisions of material law within Movant's AFPFPEAL BRIEF. The panel did not ofFer
an opinion withlo the judgmenc, Ehues coufllct with Che United Stetes Supreme Court.
The panel only accepted the district court's original file and gummarily affirmed

come, Movant relies on TOWER vs. GLOVER, Bl L.Bd.Z2d 75B (i98&4); SCHEUER ve. RHODES,

49 L.Ed.2d 90 [1574).

ISSTUE I1: YHETHER THE DIZSTRICT CODRT ERRED I'N ENLIW: THAT ATPELLARNT LAMARDS
wAS WOT FREJUDICED BY APPELLER'S DEFICIENT PERFORMANCE TEAT LEAD
TO AR IACEEAZED FAISON SENTENCE FOR APPELIANT TAMEROST

In Movapt's judgment, the panel overlooked a Unlted States Supreme Courk

decislon of material law within Movant's APPEAL BRIEF. The panel did pot aoffer

an oplon withio the judsment, thus conflice with the Unlted fStates Supreme Court.
The panel only accepted the distelct court’a eripinal file and summarily affirmad

cap, Movant velieg onm GLOYER wa. U.S8., 148 L.Ed.Zd 604 (2001}.

ISSNE III: YHETHER THE DISTRICT COURY EREBED WHEN IT GAVE AETROACTIVE EFFECT
TS A MINNEAOTA STMPREEME {MIET JMDICTAL. DECISIOE, WHELE THERE QA%
NOTHING TE THE DECTSLOW INDICATIRG THAT IT WAS TO BAVE EETROACTIVE
EFFECT,. THAT GAVE TMMIINITY T0 STATE FONLIC DEFENDERS, BOY FEDERAL
MIALIC DEFENDERS, WHEN THE THITED S5TATES SUFREME COURT HAY DENTED
FEDERAT. COMMNDE LAN THMDETTY TO OMET-ATPOTETED ATTOANEYS SDED FOR
MAIPRACTICE EY EIS OWN CLIERTT

2. -r:‘




in Mevant's judement, the penel ovetlopked a Unifed 3tates Supreme Courk

decision of material law within Hovant's APPEAL. BRIEF. The panel did not offer

an opiniun within the Judgment, Cthus conflict wWith rhe Unired States Supreme Court.
The panal only accepted the district cours’s arigipel file and summarily affirmed

game. Movant reliss on CHEVRON 011 CD. wvs, HUSON, 30 L.E4.2d 256 (1571).

ISSOE  IN: VHETHER THE DISTRICT COOKT ERRED TN EIILTEG YHAT THE ISSOE OF
CATSATION, UNDER W1SEESOTA STATE 1AW, IS A MATTER OF FACT TO
3E DECIDED BY A JUDGET

In Hovant's judsment, the pancl ovarleoksad decisloos by the Mionezsota

Appeals Court, as to Stabte of Mimmesota materia) law withic Movank™s APFEAL BRIEF.

The panel did not cffer an opfoion wichin the judgment, thus confliet with the
Minnesota Appeals Court a8 to Hinmesota law., The papel only accepbed the dlstrice

court's file and suemarily Afflrmed same. HMovant relies on ST. PADL, FIRE & MARTHE

INSURAMCE COMPANTY ve. HOWNETWELL, 000 Wi G830 (Minn. App. 200073 .

ISSTE ¥: WHETHEE THE DISTRICT COURT EREED TN GEANTING SUMMARY JUDGMENT
WITH EESFRECT TD THE EACYETEERTRG (EICO) CLATHS UNDER TITLE 13
0.5.G. F 1962(c) and {4) WHEN THERE AREK (EAUINE ISSUES OF MATERLAL
FACT EFGARDIBG THE COMMISSION OF FEEDICATE ACTS?

Io Movant's Jjudgment, the panel overlocked & United States Supreme Courk

decigion of material lov within Movant's APPEAL BRIEF. The panel did nob offer

gn opiepion within the judgment, thus conflict with the Tnited Btates Suprewe fourt.
The paael only acoepted the dilgtrict court'a origioel file and summarlly affirnped

aame. Movent relf=s op SEDTMA, S.P.R.1. wvo. IMREEX ©0., BT L.Ed-2d 346 (L9BS}.

ISSOE  ¥I1: WEETHEE THE EICHTH CISCUIT COURT OF AFFEALS ALLOWS MOTIONS
AT APPELLEES POE STMMANY DISFOSITION, AS A MATTER GF FRACTICE,
TO0 RE¥LACE BRTEFS OF AFPELLEEST

1n Movant'a judgment, the panel overlocked lts own clear decizion
of marerizl law within Movant's motion entitlad, "APPELLANT LAMBROS REQUESTS THIS
COTRET TO SANKCTION ATTORNEY DEROEAH FAT ELLIG AND ATTORNEY PON3A RAR JOMM30N FOR THE

3.
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JULY LB, 2001, FILING PURSTANT TO RULE 47A, BIGHTH CIRCUIT RULES OF APPELLATE
FROCEDURE." dated July 248, 2001. fThe panel did not offer an opinicn within the

judgment, thus confiict with its" ovm esrtablizshed ruling inm FATSDUND LTD. va.

WALTER FULLER ATRCRAFT SALES, INHC,, 952 F.2d 380, 981, Head Note 1 {th Cir. 1991}

The panel only accapted the distelct court's original file sod DOES HOT STATE LN

ITS' JUDGMENT IF IT EVEM READ APPELLART LAMBROS' BRIEF., thus half-bri¢fing [which

18 not allowed In the Eighch Clrzule), as full-briefiog is reaquired, &3 a matter
af practice,; and svmparily affirmed the judgment of the diatrict coure. Hovant

celies on FATSOUND, at 981, Head Hote 1.

FICHYH CIRCUIT'S UEFUBLLSHED JUDGHMENT LM THIS ACTIDH:

The abova conflicts #ve not addressed 1o the Coart's October 17, 2001

JULCMENT .

ISSTE I: DID THE DISTRICI COORT ERR IN DISHMTSSING THE COMFLATRT AGATHST
COVERNMENTA! DOFFICIALS OM CROUEDS OF OFFICIAL IMMOWITYI WITHOUT
DEYEFMIPMATION THAT THE COMPLATHRI-0F ACTS WERE DFFICIAL ACTST

The panel's decislon in denying the above claim {w In cenflice with

the Toited States Supreme Courk declslon in TOWER ve. GLOVER, 21 L.Ed.2d 758 (1984],

which beld that thete {3 no ilesunity when a public defender deliberately consplres
with 8 prosecutor to intentiotally deprive defendants of thair conseicucional rights,
and therefore, publi¢ defenders are aubject to suit undar 43 ULB.C. § 1283. The
defendenta-appelless {n this action were appointed privace actorneys that wetre paid

g hourly rate to function aa FEDERAL PUBLIC DEFEWDEES. Tha district court states

that they are soritled to offirdial Immunity for thair officlal acts, DZIVBAK ws. MOTT,
503 N.¥.2d 77l {Miun. 1953}, The court noted that e Federal Public Defender 18 a
Federal official, with all the protectlions partalning thereto, including oEfficial

imnunity, the Dietricet Cooree gtopped. No investigetion or analysis ensued o deteroine

4. f?“



if defendanc-appellees' complainad-of acts were withinm the cuter scope of thelr
official duties; or, totally different, were acts Io koowing vielatlotn of plaintiff-
appullant’s constitutional rights, thue stripping defendant-appallees of Chelr office,
leaving them teo act as individusls, who, of course, have noe offlelal aovthing, In-
cluding ipmunity.

The panel in this action oade mo fiadinge as Lo the aZeritcs of the abowe
agrument and this panel should grant a REHBARING with & suggestion for REHEARING

EX RANL.

IS8T II: WEETHEEL THE DISTRICT COUEY EEEMD TW EULIRG THAT AFPELLANT
LAMPIHY UAS NOT PREFUDICED EY APPHLLEES' DEFICIENT PERPCEMANCE
THAT LEAD TO AN INCEEASED PETS(N SENTERCE FOR APPELLANT LANERDS.

The panel’s decledon in denying the above claim g in gonflict with the

United States Supreme Courts decision in GLOVER ve. U.5., 148 L.E4.2d &04 (2001}

(#n attoroey's deficlent performance at gentencling that regulte in a sentence longer
then the defendant deserved due teo an error In the gourt's gentencing calevlatlong 13
PEREIVPICIAL" without regard to the lengkh of the TNCHEASED SENTENMCE.)

United States Judge Doty ztated that Appellant LAMBROS was HOT PRETTDICED

IN ANY WAY BY AFPELLER3. See, ORDER, Filed Fehruary 14, 2041, pages 3 & 4 and

exact quate contalned on page fourteen {l4) of Appellant's BRIEF.

0o September 8, 1995, this Court QRDEEED Appellant's sentence vacaCbed and
remanded for resentencing, stating, "Defandant [Lambros] who was coovicted of a
congpiracy bto distribute cocaine WAS HOT subject to statute's mandatory life sentence,
where statute DID HOT take effect until well aftar conspiracy and date charged in

indictment." U.S. va. LAWBRAOS, 65 F.3d 69%, Haad Hote I (Bth Cir. 1935].

Beceuse the ebove conflict was not dddressed by the panel; this Court

ghould grant REHEARING with a suggeation for REHEARING EN BAMC.

ISSTE  ITI: VHETHEE THE DISTRICT COURT ERRED WHEN IT GAVE BETROACTIVE
EFTECT TO A MINKESOTA SUPREME CODRT JUDICIAL DECISION, WHERE
THERE NAS MOTHIRG IN THE DECLISION INDICATTRG THAT IT WAS TO

5. g



HAVE LETROACTIVE EFFECT, THAT GAVE TMMDNITT TO STATE PUALIC
DEFENDEES, FOT FEDERAE FURLIC DEFERDEES, WHEN THE UNLITEDL STATYES
SDPREME COURT HAS DERLED FEDERAL COMMDN LA DMMURLTY TO COORT-
AFPOINTED ATTORAEY'S SOED POR MALPRACTICE BY HIS DWNN COLTERY.

The peEnel's decision In denylng the abowe claim I fn conflict with the

llniced Statea Supreme Courts decislon that established the STANDAKD OF RETROACTIVITY,

CHEVEON GIL O0. vs. HUSOM, 30 L.E4.Zd 296 (L%71}, that hogs comslsbently been used

b7 this court to determine whether a decleion should he given HOHRETROGACTIVE EFFECT,

HURPHY vs. FORD MOTUR CRENST CO., 629 F.2d 556, 560 (Bch {ir. L9BO).

On Februery 14, 2001, Tnited States Pisttict Court Judge Daty gave
Appellees IMMUNITY [row gtate tort claims, as per the AWKAIST &, 18393 decision Iin

DZIURAE ve. MOTT, 507 ®.wW.Zd 771, by the Minnesord Supreme Couvi.

Appellant’s jury trial ended in JANDARY 1993, seven (7} montha before the

DEITRAE court held that Full-time stata public defesders are [amune from sulk for
malpractica.

This Court in WHITE ve. BLOOM, &21 F.2d 210 (Bth Cir, 1220) Eellowed the

U.5. Supreme GCourt decision in PERRI (invclving a stabe malpractlce actlon) and applled

the ressoning im FERKI tn UENYIHNG IMHONITY tc a courb-appointed attorney. The Fifth

gireuit stated in GOK ve, SCHWEIXER, 6B4 F.2d4 310, 311, Head Wete § (5th £ir. 1582},

"In & case invalving a judge-made COMON-LAW PRINCIFLE, NO RIGHT YESTS OH EVER ARISE
UNTIL THE JUDGE HWAS OECLARED WHAT THE LAW 15 whereas in case of a statute the =o-
titlement vesCs once a person fulfillas statutory vequirements and 1t weats despite
the Fact cthat at adjudicator has misapplisd the statuce, ..."

Judpe Doty stated within bis March 30, I00F, ORDER that the DZIIUBAK
decisiot was a new interpretation of che law that the Diztriet Court 18 extending
fts grant of lmmunicy to court-appointed defense counsel io federzl criminal casge.
Therefore, thla 1s ap Izgue of firet lwopression For the EIGHTIH CIRCUIT, as 1t was
for che Olgtrict Court.

Because the above conflict wes not 2ddregssed by the panel, thie Court

ghould grant EEHEARING with a suggesticon for REHEARTHG EN RANC.

6. q.



ISSUE TI¥V: WHETHEK THE DISTRICT COORT ELRED IN EULINGG THAT
THE IS550F OF CATSATION, DHDERL MIRNESDOTA STATE LAW,
IS5 & NMATTEZR OF FACT TO BE DECIDED 3Y A JUDGE?
The panel's declsion in denying the above clalwm iz Io conflick with
the current cemtrolling decizlon by the Minnesota Appeals Courh as o CAUSATION.
Tndar HINNESCTA CASE LAW, the locue of CAUSATION 13 a matter of Fack ca be declided

by 3 juty, HOT 4 JUDGE. GEee, 5T. PAUL, FIRE & MARINE INSURANCE COMPANY we. RONEYWELL,

2000 W[, 685007 (Mion. App. 2000}, (holding CAUSATION Is a question of fact for the
Jury'a finding and therefore, in concluding appellane falled to =gtablich CADSATION,
the diatrict court "impermiseibly weighed ovidence and Judged wiltnesw credibilicy.]
(Citaclion amicted).

The procedure of presenting the evidence and facts that ghould of been
affered at the PLEA BARGAINING MEGOTIATIONS and af TRIAL of thig upderlying action
i3 known ae & "STIT-WITHIN-A-SULT" or "TRIAL-WITHIN-A-TRIAL." This 13 the accepted

and traditionel means of resolving the ifspues invelved in fthe underlying proceeding

in LEGAL MALPRACTICE ACTIONS. See, TOGSTAD #&. YESLEY, OTTQ, MILLER & KEEFE, 2%l

N.W.2d 686 (Minn. 19B80); CHRISTY va. SALTTERMAN, 288 Mian. Lé&, L79 WW2ZJ 228 {1970).

The objective of the trial-within-a-ctrial cotcept ii to egtablish
CAUSATION, i.e. that the attorney’s nagligence caused injuty. which peanz that the
plaintiff does not have the burden of proving two cased in one lawsnit. See,

CHRISTY wva. SALITERMAN, 2&& Minn. 144, 179 W.W.2d Z88 (L9%70).

CAUSATION: Io other worde, this Appellant st show, AS HE HAS AND THIS

COURT AAS IW U.5. va. LAMBROS, 65 F.2d 098, Hesd Wete 1| (8ch Clip. 199530 {vacated

mandatory life sentence}, that wore 1ilkely than net, the attorney’'s [Appelleans’]
conduct wes a substantial Factor in caysing the unfavorable result. Sea, X115

LEMOINE AVENUE CORP. %, FINGCO, INC., 272 H.J.Super. 4718, B4 A,24 346 (1994},

EEISTER we. TALBOTT, 187 w.Va. 743, 291 5.E.Zd4 B95 (L590); ERERRY vs., OIERCKS, 29

Waah.App. 433, 628 P.2d 1336 (1%8l}.

{n Qctober 31, 2000, Magiatrate Judge Mason stated withis hiz RKEFORT

T.



AND RECOMMENDATION, Fage 14, "[Blased on this evidence, it appears that there ig

e

ne getiline isswe of material fact as to whether C.W. Faulknar's acclons were the
cause nf Plainciff's iojury, and that Plaintiff CANWOT ESTABLISH THE LAUSATION
ELEMENT of his malpractice clales." ({emphasi=z addad)

Bacauas the above vonflict was oot addressed by the panel, thisz Cowrt

should grant REHEARING with a suggestlion for REHEARING EN BANC .

IEEUE Wi YHETHER THE DISTIICT COUKT ERRED IR GRANTING SOMSARY
JUDGMENT WITHE IESPECT TO THE EAMLEETEERING (RICD) CLAYME
MR TITLE 14 0.5.C. § 1992 (c} and (d) WHEN YHERY ARR
CENTTINE ISSTES OF MATERTAL FACT RECARDIRG THE COMMTSEION
OF PREDICATE ACTS?

The panel's decfzion in denying the zbove clafim (4 in conflick with

the United Srares Supreme Court deciafion in SEDIMA, 5. F.R.L. wa., [MAEX CO., 473

T.5. 479, &7 L.Ed.2d 346 [1985) (it was held that the plaineiffs' coeoplaint was not
deffcfent For [ailure ta allege either an finjury separdate from the Financlal leoms
stemning from che al}eged predirate acts of mail aod wire fraud, or prior comrictlons
of the dafandatts), Harahall, J., Jolned by Brennan, Blackmum, snd Powell, JJ.,
dissented on the ground that LB USCE § 1264{c) contexplates recovery for injury re-
sulting from the confluence of events described in L8 UBC5 § L1962 and not merely

from the commlsslen of a predicate act. "RICQ IS 10 BE HAEAD BROALLY."™ See, SEDIMA,
87 L.Ed.Zd at 355.

If a genuine issue of MATERIAL FACT exiats 83 to ANY MATERTAL RICO element,

SUMMARY JIMGHENT IS5 IMAFFROFRIATE. GSew, FRDERAL Ih&. 0. vs. AYERS, 772 ¥.S5upp.

150% {E.D.Pa. 1991}{denying SUMMARY JUDGHENT "hecause there are genuine lseues of
material fact regarding the commiesioo of the alleged predicate scee").

The EUT=-FDR CAUSATION requirement is elimimated in RICO CLATHS aod re-

placed by the more restrictive PROXIMATE GCAUSATION REQUTREMENT hetween the injury

and the harm a2lleged. GSee, BOWHAN vs. WESTERH AUTD SUPPLY €., %85 F.2d4 383, 3BB

tBth Cir. 1993},



Appellant LAMBEROS alleged within his complaint chat he was harmed By
the following RIGD predicate aces: Title 18 U.5.C. {a) $134] (relating to mail
frandl; (b} 1343} (relacing to wire fraud); d{c} 51503 (relatlog to chitroction
of juatice}: {dy §1512 (relating to tamperiog with witness, victim, ot an in-
formant); and f{e} §201 (relating to bribery). This court stated, H[W[e huld Ehar
standing tv bring a ¢ivil suit pursuant ko 18 T.5.C. § 1%64(c) dnd hased on an
underlying compplracy violation of 1% O.5.C. § 1962{d] is limited to thoge indiv-
fduals whe have Been harmed by a § 1961(1) RICD predicate ack comaicted in further—
ance of a congpiracy to viclate RICC." Saa, BOWHAN, 985 F.2d ac 388,

For owver one (1) year Appellees used the U.5. Postal Service aond Telephoone
to commit the above RICO predicate acts, that 1z Appellees knowingly sndfor intent—
lonal participation in scheme, in furtherance of all caurt proceedings in the criminal
trial of Appellant, iocluding PLEA BARCAIR MEGOTIATIONS, MOTEOGNS, STRATEGT FOR
TEIAL, and SEMTENCINHC.

In U.5. v=. EISEN, 944 F.id 246, 247 (Ind Cir. 19921}, Head Note 1, the

Court siated:

Y, . . MISREPRESEMTATION IN FLEADING aAND PRETRIAL
SUBMISSIONS were made in hope of fraudulently io-
ducing settlement before trial, and alleged pilseonduct
was Intended to defraud the civil adveraardes. Title
18 U.5.C.A. ¥ 1341." c(emphusis added)

Also seg, EISEN, 974 P.2d at 247, Head KRote 3:

"Where fraudulent scheme falle wicthin geope of wedl fraud

gtatute and other elements of RICD are extahlizhéed, wze af

mail fraud offense as RICO predicate act CAHMOT be suspanded

gaimply becsusze perjury ls part of oeans fov pevpetvating the

fraud. 1B U.S.C.A. §5 1341, 196L(1)." (emphasis added)

Appellees used numerous legal instruments aod discucsed the effects of

same o7er the telephone apd through the waill to defrawd Appellant LAMBROS as to his
lepal righte end defenses ha hed under Fedetal Law and Brazillan Law. Therefore,

Appellant Lembros believes hie case 1s silwilar to BROWN ws. LaSALLE RORTHWEST NATIGHAL

BANK., B0 F.Supp. 1078, 1079, Hegd Kote 5 (H.D. ILll. 1993 (Borrower sufficiently

7.
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alleged patterm of RICOD activwity to support GIVIL RIGD CLAIM against bank which

lent har maney for automobile purchase by clalwming that bank wsed mmerons Insurance
apents and numeraus automoblle dealers to defraud numercus customers of thelr RIGHT
T HOTICE OF DEFENSES THEY HAD THDER FEDERAL LAW AGAINST BANR'S COLLECTION OF LOANS
(I AUTOMOBILE TEANSACTIONS THAT WENT BAD. Ticle 1B USCA § 126l et seq.} {Io ite
opening brief, defendant grgued that en amlasion can never support a LICD complalnt
-+ + + Where there 13 2 duty to diaclogge, an elaborate coverup, a4 violaclon of

fiduedary duty, or the omizeion 19 accompanied by affirmat{ve HISHEPRESENTATIINE,

an emlsslon can supporc a CLAIM OF MalL OR WIRE FRAUD. BREOWH, 820 F.Supp. at LOHL.
gee alzo, Foot Hote 3, at 1081-1083, "[S]imilar limitatiens are placed on clalme

Based ot MISHEPRESENTATION OF TAW. Ses, MARCIAL ws. COROWET THSTURAWMCE Cif., L2

#.R.I. 529, 533-34 (M.D.T11. 1998}, aff'd, BBO F.Z2d 954 {7th Cir. 198%). To the

extent the alleged misrepresentationa were MISREPREGENTATIONS OF LAW, not fact,

a fraud elaim could still ba atacad.")
Appellees false and fraundulent HISREPRESEMTATION OF THE LaW, BOTH 10.5.
AND HKAZILIAN durinog written snd oral plea bargain negotlatione was nedther ixolated,
oot Fporadlie, amd conzbEituke 8 pattern of racketeering actlvlty that carrled throu
to sentencing.
Becanse che above sonflict was not eddreszed by the paoal, thls Court

should grant REAEARING with a zuggestlion for REHEARING EN BANC.

ISSUE ¥I: WHETHHE THE EIGETH CLECOIT COURT OF APPHEALS ALTOWS MOTINSG
BY APPELLEEZ M SMMMARY DISPOSITION, A A MATTER CF FRACTICA,
TO EFFLACE RRIEFS OF APPELLEESYT

The panael’z deciaion in not ORDERING Appellees attonrev's, JOANSDON and
ELLIS, ta {1]e a BRIEF in thisz actlon =o FOLL BEIEFIWNG would cecur, is in comflice

with Ehis Coures' own ruling. See, FATSOUND LTD. wa. WALTER FULLER AIRCRAFT SALES,

ING., 932 F.2d 980, 981, Head Note 1 {&th Cir. 199l) ("Hoticns by appellees for

sumpary disposition WILL BT be allowed, a3 8 matktar of practice, to REPLACE BREIFFS

0F APYELLEES.} (emphasizs added)
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The following [acts cccurred in thia acklon:

As Thig court docketed this appes] on May 03, 2001.

b This Appellant’'s “BRIEF OF AFFELLANT" with exhibita waas
docketed on MWay 2%, Z001.

e. On July 1%, Appellees' FANKHER, et al. flled a motion entitled

TAPPELLFE'S WAIVER OF BAIEF" which atated:

"Reapondents, thitugh counsgel, Deborah Ellls, hereby
expresaly uvaive thelr right to file a respongive brief

tu Appellant's appesl pursuant to RULE 4FA, Elghth Circuit
Fuleps of Appellate Procedure. Hespondents believe that

the digerict court's order should be summarily affirmed.
Fhould this Court dealre a reaponee or legal argument oo

any of Appellant's igsues, Respondent shall promptly comply.™
[(¢mphrelz added)

d. G July 27, 2001, thia Appallant filed the a motion antitled,
YAPFELLANT LAMBEQGS BEQUESFTE TNHIS COURT TO SANCTION ATTORNEY DEBORAH KAY ELLIS AND
ATTORNEY DONNA RAE JHNSOM FOK THE JULY 1£, 2001, FILING PUBSUANT TO IULE &47A,
EIGHTH CIECUIT RULEE OF AFPELLATE PROCEDIRE."

a. On Dotober 17, 2001, MICHARI, E. GANS, Clerk, D.5. Comet of Appealsn,
Elghth Girmaft, entered JUDGMERT atacing thac " . . . It 18 ordered by the court

that the judgment of the districe court is summarily affirmed sod the motlon for

SANCTIONS IS DENIED.' It appearg Clerk Michael E. Gapns enterad his ruling under

RULE 279 OEDER. Appellant has reviewed RULE Z7B3(a) DNDERE THE CLERX MAT LEANT,
Eighth Circult Rules of Appallate Frocedure, and finds that Clerk Gang DOES WOT
BAYE DISCEETION TO ENTES DRDERS O AFHALF OF THE OMAAT TH THIS FIDEEDUE!L MATTER.

Appellant LAMBROS DID MOT agras tc have Clerk Wicheel E. {anea enter an
order in thig action and Appellant LAMBROS also DPPDSES THE ACYION TAFEM BY CLERK
GANS 1n entering the Ocrtober 17, 2001, JUDGHMENT.

Appellent LAMARDS SEEES EECONSIDEFATION of the Octobev 17, 2001, JUDGMENT

ettered under BITLE Z27E. ORDER. Therefore, Clark Gans must submwit Ehis wmakker far a
ruling by & Judpge of the court. Appallant LAMBREDS believes he is entitled to a

panel of theee (3) judpes to aet in thia mattar.
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Because the abova conflict was oot addressed by the panel, this Court

shivuld grant REHEARING with a suggestlon for REHEARING EN RANC.

3.  ComcLvsION

For the above staked reasons the Appellant requests 8 EEHEARING wich

a suggestion for REREARING EN HANC on the lssues presented.

L ONEWON DRCLARATTON [NDER FENALTY OF FPEEITET

I declare uvnder penaliyv of perjury that the foregolog is true and

correct. TILEle 28 U.5.C.A. § 1746,

EXECUTED OW: OCTORER 27, 2001

Respectiully aubmltied,

C?_.--?,f__
Jobo Gregory Lambroa, Fro Se
eg. Ho. D0436-124

U.5. Penitentiary Leaveoworth

P.0. Box 10Q0Q
Leavenworfh, Karaaa EEQSB-1D00 TEA

Web nite: www.braxilhayecott.org
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