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Dasr Clarck:

ia par wy Dacembar 12, 2000, latter Eo you raquasting & PRETEONER PORM for tha
filing of 4 SCCCEBSIVE $2755 mmd your raspunss starting,™da hyva no form. Othar
Ofrenica do - they'ze out oo the incernat. Or, jusC modify the ¥ form
b dn district court.™

Papically 1T just copied the format used by private attormnay's sasisting iomatas.
Bopafully i will pass.

dnymuy, plansy fila the sttuched oxigissl zod thres coples of =y JECIMD or
SUCCESSIVE §2235 as o AFFRENDI wa. NN JEREEY, 170 3.Cc. 2348 (2000}.

Tas I understand that you heve not gracted EETROACTIVITY but I'm comcernsd about
the ona {1} wear statute of limiesrione provisicen iz §1255, chat rrnmtﬂ

a problum in the fecond circudr in BATLEY. I undsrstand Chet you ma¥ Jusf fils
cha winclogad and give =t & denial WTHENT FEENICE, THY MEREREYING MY TREDE.

Thanking vou in advance for your continusd asslstance.
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I carcify ondar the pmalty of perjury thec I selled the following:

HOTION FOR LEAYE TC FILE A SECOND OK SOCCESSIVE MOTION TO WACATE, SET
ASIDE OR GORAECT SENTERCE UNDER Z6 U.5.C. 32255 BT A PRISONER IR FEDERAL
CISTORY. Dabtsd: Jona OB, 2001;

MOPANT'S MENMCRANDUM OF FACTS AMD LAW IR SUPPORT OF {[AFFIDAVIT POWM} MOTION
MR LEAVE T FILE A EECOND QR SUCCESS1IVE MOTION TO VACATE, SET ASIDE OK
CORRELT SENTENRCE URDER 28 0.B.C. §1i55 BY A FRISONER IN FEDEMAL CUGTODY.
Datel: Juos 03, 2001.
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. * Im Ba; Crisdsal . 3-76-17,
ONITED STATES OF AMERT Thiced Srates DHatrtiecr Court for Ltha
CAs * Diatrict of Minosascta.
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NOTION WE LELYE IO FILX ICOND OB
SNCCERIIVE MDTION 20 TACAYE, SET Al
R CEICT IENTENCE el I8 U.3.C. FX)ss
N 4 FEINEEDA 1IN FEDERAL COETORY

COMVE BOW Che Defsndant-Worane, JOPE SREGORY [AWNEEGA, and

baiuby wowras thia Bonorabls Caurt for Lesvs to [ila a pacond or successiva motion

Lo vacatn, sot aaide or zotrect santance under Title 23 N,.5.0. #2255 by & prisoner

in fatierel custody. This mofion is brought pursusnt to 28 0.5.C. §7744{%} and
#2235, and is based ce & oew rule of comstitutional law recently announced by
the Talcad States Supremse Court, thet wws previously wisvailabls, sod requires

Tatroactlve application to casds om callataral ceview, APPAENDL wa. NEW JEEGET,

120 §.Cc 2348 (2000).

Hovant habwby wobmite the attached, "MOVANT'S MEMDRANDIM OF FACTS AND
L4K TN SUPPOAT OF." the sbove-sntitlasd motifon, in AVFIDAYIT POGM,

TATED: 08, 01 - Respactfolly Jubmirtaed,

B

Jobn 4Greagory Lisbroa, Fro S«
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INTIED STAIES OMED OF ATFELALS
PR TEE EIGEYE CIRCWIT

JO DEECORT Liheaods, = CIVIL AFFEAL %o. 01-2J0% {Bch Cirenit)
Dafandant-Movent, & Im Ba: Crimissl Ba. 3-7é171.
Upited States District Court for the
B, L] Districtk of Kinoesota.
THITED STATER OF AMERICA. w

WORANT'S NENDRANDUN. OF FACT LD LW
IN BT OF: (Affidavit Torm)

HTIon MR LEAYE 10 FIlE 4 3RZ00MD OR
PECESSIVE EOTION TO TACATE., HIT ASIDE
Ol CEEICT EENTECE UEER M D.E.C. Firss
M A FEIANER IN FEMELL COFTODY.

Flainciff-Jaspondank. =

COMES BOW tha Defeodact-Morsnt, JOHE CRECONT LAWEROS, aod
bharuby movam this BEnorabls Court for lasmve to fila 2 sscomd or succazsivae
moEion to wacatx, saf aslde or corrsci swntsnce under 28 0.B.C. $27%% by a
priaocar in fsdaral custody. Thim sotion ia brought pursusnt ta I8 T.5.C.
$22484(b) and 52255, aod is based on & Dew Tule of :ﬁnltltutlnnll law Tecantly
anpcynced oo Juose 26, 2000 by the Ooited States Supress Court in AFFAENDI wm.
MEW JELSEY, 120 5.Ct., 2348 (1000}, thet was previously snavsilable, and requiras
rattoactive applicacion to cases o collateral Teriew.

Movent does oot wish o frostrate this courc in filing this -néluu
in & premufura fashion oor heva this motion coonced ;glinlt Movaot, 1f movant
ig prematura, dus to tha fallowing lagal prohlems: (1)} Tha Third Clrcult has
bald that & oew Juprama Court caga may ba mads retroactivaly applicabla o cagay
on collateral ravlew, and tharsfora ralisf sary b4 had o & sscend ar prcceaniva
$2155% wotisn vadar §22%3%, 1if the cass falls within ove of che TEACUE axcepticuod.

Baw, WEST ve. YADGHN, M4 P.3d4d 55, 59 {3cd Cir. 2000)}. Thus 1if Hovant was in

the Thitrd Circult, sd waitad £o fils 4 secood of soccessilve sotlion until the

1. L’f



Supreme Courc sxplicitly makes APPRFMDI retroactively zpplicable to casea

on cxllataral review, Movant may be Found fo he untizeiy. If AFPRENDL Ealls
withio rha second TEAGDE exception (as Howant belisveg 1t dows), it the Third
Clrzuit n priponar ig ancicled to rvelisf uow on & #eond or successive F2755
aoblon, (1} The statute of limitatione provision 1o §2255 inddcates thet a
dafacdant bea ots {1} year from "“"the date oo which the right assccted waa
fioitlally tecognizad by the Supremse Court, 1f that right bhas bwen newly
recogolized by ﬂ_!li Supremr Court and made ratroactively applicabls b0 cases of
collatersl review."” The Second Circuit hald in a cage didscussing BAILEY ;..
U.5., 133 L.Ed.3d 472 (1995), that the one (1} yesr began to run when BAILET

wap decided {zot wheo Lt was applied vecromctlvaly in BOTSLET we. T.3.. 140

L.B42¢ 828 {15968)). Bas, TEIESTMAW wa. U.58., 12& F.34d 361, 371 & u.13 {(Znd
Elr; 1997). Thersefora, a prisonst in the Secopd Clrcuit would be barred by
ctha mtatute of Iindrarions If hefahe wailted wrcll & year afcer APPRENDI is
axplicitly made retroactive to caees on collateral review befors filing a
second or succassiva §2255 marion. This Mevant is uneducatsd in law snd dows

not want to ba barrad by the wtatuts of li-:[tltiunl:.

AFTRENDL wa. 0.5. ANSISCED 4 "EEN™ NULX OF CONSYITUTTONAL LAN THAT DINECTLY

AFFECTE TEE TALIDITY OF THE SENTENCE NOVANT I3 SERVING 4AMD ENQUINESE EETROACTTYE
AFFLICLATION TD CAFES W COLLATERAL NEVINN:

1. Tha Suprema Court in TEAGUE wa. LANWE, &8% D.5. 788 (1939) hald
that & Tight that hag been newly cecognized by the Suprame Court 1a not to ha
applied retroactively am ﬂﬂlllFIrll veview DNLESS it falle within one of twe
exceptlons. Firsc, o oevw tule should apply retrosctdvaly if ¢ prevents lav—
waking authority from criminaliziog certaio kinds of conduct. TEAGUE, 489 D.5.
ac 307, Second, s new ruls should lpplj.tlttnlntivlly 1f it “"raquirss the

chearvance of tha procedurss implicir io the concept of ordarsd liberty." Id.

1.



(citatlions omdcted). The Supreme Court has describad this excaption as
applying to “"watwrashad rules fundomental co the incegrity of the criminal

proceeding.” BAWYED wm. SMNITH, 497 0.5, 227, 234 (1%90). Accord SAFFLE ve.

PAFKS, 494 T.5. &84, 495 {1990). To qualify undar the gecond TEAGUE axcaption.
"the oav Tule must saclsfy & fwo—pronged test: {1} it west relete o the
accutacy ¢f the [procesdiog]: snd (2) 1ic ouat alcer "cur understanding of tha
"bedrock procedoral slemecta’ sasential to the [fundemeptsl)] fairness of &

procesding.” WOTIER ve. WHITE, 39 F.3d L154, 1157 {llch Cir. 1984] (quoting

EANTER, 497 D.5. ar 241).

2- Havent coocedes that the ruls snocunced io APPRENDI im & "FEN"
rule sabject to TEAGUEZ. Ino TEAGOE, che Court sxplained that "a casa sonoumoes
A vr¥ tule whean ic breaks new ground or Impoges & oaw obligeticon on the Statan
or Padaral Govarpoant .... To put 1e diffsrantly, & CaEs: ARACUNCRE & D#W Tula
if the veault wuns oot dictated by pracedunt sxisting av the clme the defeodazt's
comviction bacama finpl." TRAGTR, 489 0.5, at 301. To detwrmius whather a Tuls
winriced in APPRYNDI is "oaw," tha Court wust apesss tThe stace ¢f the law aa it
exiatad at tha time Howant's conwiotios becsae Fioal and cheo detérmine whathsr
the Coyurt should bave felt coupuelled £o adopt the rule st lsaus. 0'DXLL va.
¥ETEERLAND:, 521 U.%5. 151, 1%9 ¢1%97). If, in light of exlstiong law, the {ourt
acead reqpmebly By oot recognizing tha ruls vhean Movant was indicted, comwicted,
ind sentanced, the tula ir "oew™ undar TEAGDE. Ses id. {"I!&EE! aika 20UTE-
court judges to judge raascuably. oot prasclantly®). Sas also, CAIE va. REDMAN,
9a7 F.J24 817, BIl (6th Clr. 19913(Ca ruls acught by Zadarsl habeaa énrpun prtitian
ig "new" ap long as the correccoesa of the rule ia susceptible te Jabata amang

reayonable minds) {cicing BOTLER we. McEELLAR, 494 T.5. &07 (1990).

1. Tha mule anncuncad in AFPRENDI i mucely "WEW" for purposss of
TEAGTE. In JONES tha court ooted that Lts prior casee meraly "suggeat[ad] tacher

than satabliah[ad]" the priociple rhat any FACT chat increaseas the maxrimm

.



pooalty for m crime muat be charged in an indiotmenc, submitted to = jury,

and proved beyond a reamoneble doubi," JOMES wa. 0.3., 526 U5, 227, 243

n.4& (1999). Moraover, bhefore JOREE wirtually every clrcuit held chat cha
emount af drugs and che type of drugs wie 100 eo alement of 2 Title Il offsoae

but instesd was ¢uly a saotenclog fartor. See, e.g.. U.5, ve, CISHEROS, LI2

F.34 1272 {5th Cir. 1997}; UO.%. wp. DORLOUIS. 107 F.3d 248 (4ch Cir. 19%97);

U.S. va. SILVERS, B4 F.3d 1317 (I0ch Cir. 1998); U.S. we. HORENO, 859 F.24

465 (6th Cir. 13%0); T.5. wa. GIBBS, B1] F.24 596 {ded Cir. 1947); DU.5. ve.

WD, 234 ¥.2d 13827 {8th Cir. 1987). Indeed, aven afcer JOMES, tha Elaventh
Circudt and others coutlinued o find that the quanticy and type of Jdrugs wvam a

santancing facter. Sea, U.5. wa. HESTER, 199 F.3d 1287, 1291-92 {1lcth Cir. 2000);

U.5. wo, THOMAS, 204 F.2%d 381, 3A2-83 (Ind Cir. 20000 U.5. va. JOWES, 194 F.3d

L1173, li8% (10th Cir. 196%); UT.5. ws. WILLIAME,. 194 F.3d 100, L0&-1Q07 (D.C.Cir.
L999). Tha fact that so many courcs comwlstently Ecllpwed n practica coptrary
to the rule announcef in APPRENDI ia cowpwlliog svidenca thac the rula 1s BEW.

Gaa, CATN wo. EETMANR, 947 F.2d 817, B2l (&cth Cir. 1991). The shesr number of

opinicae in AFFREADI (Five Justicea joined in the opinfeon of the Court and twe
af these, Justices Thominm snd Scalis, Izsumd concurting opinioca. Four justices
dizssnted in two opilploue.) mlac supports the concluaisn that che ruls waes oot
toipellead by pra-axisting pracedant, G'DELL. 52i 0.5. at 159 [(“[t]ha arrey of
viwwn sxprassed in [a Suprema Court decision] itself suggest the ruls agoounced
thare waa, in light of the court's precedant, 'svacaptible to dabats smonmg res-

sonabla wminds'"),

4. tm Fabruery 9, 2001, ths Nincth Circuir hald in FIOMERS va., WALTEW,

Fo. 99=35552 (Per Curism) "[TIhe Antirerroriem and Effective Daath Penalty hee'a
axception to Lte prohibition on succeasfws Tubaas peacitione, which allows =
Prisonst to pressnc o SECOND OR STCCESSIVE habeds corpus petition when it relima

On & New conaCitutional rule that hes besn "zuds ratroactive to casas on callatsral

4.
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review by the Buprame fourc," 18 VSC 2244(b){2)(A). codifies the Cetrosctivity

approach of TEAGTE wa, LANE. 485 T.5. 2BE ({1989}, thea TU.5. Court of Appaals

for the Hintbh Cirewic decided Fabruary 9, 2001, Iovoking ooe of TEAGUE'S two
axcaptions to ita ganeral rule of nonratromctivicy, the court hald that Sertiem
2254Ch} 23 {A) allows & prisonar Lo present o SUCCESSIVE FETLTION rhat relien
on A Aew rule of badrock principle that wvar not wxpreasly daclaved retroactive

by the Supreme Court." Cuoting, CRIMIRAL LaW REFURYER, WVol. £8, Wo. 20, page

441, Fahruary 21, 2001. The Ninth Circuii's per surinm opinlon went on to AGREE

with the minority viww expreased in WEST we. VAUGHN, 204 F.3M 53 {3pd Cir, 2000%,

apd to hold chat a NFW EOLE OF CORSTITUTIORAL LAN MAY BE AFPLIZD RETROACTIVELY
IN THE ABSENCE OF AR EXPRESS RULINC OF EETRUACTIVITY BY THE SUPREME COURT. Alag,
the court stated, "“{W]n find nothing In the labguags of $2254(b)(2){A) that
SUgEedts Chat Congress intendad to wliminace thae third sapproash in snacting
AETFA; f.a., tD reiect the retroactivicy acandard sat forth by the Supreama Court

fn THAGUE." QGuoting, CRIMINAL LiW FEFCETEE. Vol. 68, Ho. 20, page 44?7, Fahruary

a1, iDU1.

THRIJ COURT MUST APMLY THAMWE EEFDAEE COWSIDEEING YEN MERITS OF THIS CLATM:

5. Tha Supzwoe Court in CASPARL va, BOHLEN, 127 L.E3.2d 236, 245

[(1994), staced. "{A] chresbold quawticn in evety habanm cams ctherefore. in
whatt: Che cousrt e obligatsd te apply the TRAGTE rule to Ehe defendanc's claim,
Wa hava tecognized that the nonretrosctivicy principle "ig net "jurisdiccional’
in cha menan that [fedaral courtg] . . . ouet raige and decide the faaus LAt
Apvota.” . . . Thua, a federal court may, but need st declina fo apply TEAGIE
1f the State doag not argue fc. . . . But if the State dows argus that the defan
dant gasks the benwfic of 4 NEW RKOLE OF {ONSTITUTIORAL LAW the court MOST applv

TEAGUE tefore conaldaring the WERITS OF TEE CLATM." (Citatione omlttaed)
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AFFRENDT CLATMN VFALL WITHIN THE SEOMD #TIALME EXICKFTION:

6. The rule aonounced in AFPAENDI ig alse a "WATERSHED" rule that
raguirag retroRctive wpplicaticon,. The teasonity sxploysd by the Eleyenth

Circuit fin NUTIER we. WHITE, 359 F.3d L1154 (I1th €ir. 1994), cowpela this regult,

7. In NUTTER, the Elavanth Circuit hed to decide whather the rule
anncunced in CAGE wa., LOUVISIANA, 498 0.5. 39, 112 L.E4d.2d 33% (1990){par curiam),
vag retycdctive undec the SECOHT TEAGTE sxception. Ion CAGE, rhe Suprems Court
found a jury ilpatruccion that contaloed lavguage diluring the Teasctwabls doubt
atandard vigleted due process becdusa it allowad the jury to coovict on a lower
standard of procf chan bayond a reasonabla doubt. CAGE, 498 D.5. at 4]. In
SULLIVAR wa. LOGTSTAMA, 508 U.5. 275, L24 L.Bd.2d LBZ (1993}, the Supraps Courr
held that CAGE viclacioms, when challanged oo dirsct appasnl, were not nﬁhjuct (]
harnises artor but ware, inatasd, pac se revarsibis. Tha Court Teasonwd that

harmless aTTOC TeView Was ouly possibls where the petit jury sctually pusssd

wpom the atacucory alamant:

Harmless-erTor teview looks, wea have amld, to the
bagie om which "che jury ACTIALLY RESTED ITS VIRDICT,
[citation omitted] . Tha inguirr, in cther words. ins
not vhether, in & trim]l that occurrad without tha
arror W gullty verdict would sursly have besn rendered,
but whaether the guiley verdict actually renderad in
TEIS trial wam surely attribucable o the sryvor. Thar
curt ba =m0, hecauss to hypothasime o guilty vardicc
that omm naver in fact renderad - 0e matter how
inesecapable the finditge to support that werdict wighe
te == would violats the jury trial guaranCess.
[Cltations omitted.]

SULLLYAH, 508 7).5. atr }80-81 (sxphasias in original}.

a. In NUTTER va. WHITE, 39 F.34 L1534 (llth Clz, 19%4), the Eleventh

Circult, relying on SULLIVAN held that the tule announced dn CAGCE waa subisct
to review on collecaral attack. The Court reasonsd chat the tule fell withio

the SECOHTN TEAGUE exception beacauss It "guards wgainat cooviction of the inpacent

4.
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by ensuring Che SYSTEMATIC sccuracy of the crininal ersteas." NUTTER, 2% P.3d
at 1157 {(wmphiais addad). Moreover, the CAGE fulse matisfied the "fairneaa"
proug of TEAGUE'S SECOND exceptiom ag it "implicate[d] & fundawmenral pusraotse
of etrigl procwdere because ume of & lowar stdodard of procf frustrates the
taury=trial guarantes.” Id. et 1158. Aecord BARMON we. HARSEALL, 69 ¥.3d 963,

96445 (Oth Cir. 1995)(holdiog CGAGE ratroactive undar TEAGUE);: ADAME wa. ATEER,

41 F.3d 175, 178=179 {é4ch Cir. 1994)(eama).

9. The zruls smmounced in APFAEMDL altare a dafendant™s rights in
all wmys racognized in CAGE end SULLIVAM, #od mors4. As in CAGE, the new rols
slevaten the burdean of proof to bayvopd & reacxonahls doubt. MHorsover, the e
tuld requires The slsmant to he pressctsd fo sad passed upon the grand jury, as
raquirad by tha Freassntasnt Claeuss of the Pifth Amsnwiwent. Imposalng ao anhazced
panalty beged or facts nDot allaged io an indictmant {wparzissibly allows a
dafscdant to be sentenced "“ou a charge the grand fory never made sgsinet his.*

STIMONE wa. U.5., 361 T.5. 212, 21%, & L.B4.24 257 {1%%0}, Ses slac RAODBSELL wi.

B.8., 389 0.5, 749 (1962)(holding that to permit defwndants to "be coovicted om
Eha basip of facty oot found by, end parbeps oot aved presscced to, the grend
Jury which indicted him,™ would deprive them "of & beamic protaction which tha
guarancy of the Ilntervantion of the grand jury wap dasigned to sacurs™). Thuw,
the role in APPRENDL "not only improwe[s] accuracy [of che trial and convicciom],
but ales "“alter(s] cur vaderscanding of the BEDAKE preocedursl salsmanta™
wkswntial to the falrnaws of n procasding." SANTER, 497 U.5. at 242 {citltlanl
polttad).
10. Both the majoricy and disamting opinicom in APPRENDI recogndzad

the plgnificance of the cies. & the majority corractly parcalvad:

At gtaks 1n this cese are conatitucicnal protactions

of surpassing iaportance! tha proactiption of any

daprivacion of liberty sichour “dve process of law,”™

Asdi. 14, snd the guarsoces that "[1]e ajl crimiosl
proascutions, the mccuasd shall snjor cha tight to

74
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o spaady and public trial, by an impartial jury,"

Amdt. ©. Takeo together, these righta iodisputably

wotitled & criminel defwecdant to "a jury determdpacion

that [he] 15 charged, beyood & redsonabla dowbt.™
APPEENDT, 120 5.Ct. et 2355-2356. 5See alac IN EE WINSEIP, 397 U.5. 358, 361
(19707 (rausocable doubt requiramant "has vital role in our criminsl proceduors™).
Io & footnote, tha Sgprese Court almo recognired that it holding impTicarad
the Pressuncment Clause of the Fifth Awendnemt, although ehat igsus had bean
rained by AFFRENDL. AFFREMDI, 130 S5.Ck. at 2355, n.3. The Eoprams Cowrt
ultimataly concluded that the Hew Jersey procadurs that allowed a judgs to dster-
mize an aggravating factor that sxtanded the defendant’s sentence an additional
tsn (l0) yeirs coustitnted “an uoaccaptuble dapartura from the jury tradition
that i1a an indispensable paxt of cur criminel justice system." Td. e 2366,

Couvaraaly, Justice 0'Comer'a dissant pointed sut that APPRENDT "will suraly

ba remambeced an & WATFERSHED CHAMGE TH CORSTITUTIONAL I4W.™ Ses id. at 2380

{0'Conpar, J., disssncting}. Thus, the justices atrongly suggestsd that the oaw
rulse sanounced in APPRENDIL implicated BEDROCK procsdures that are fmplicir in
the concept of oréared liberty und that impact the fundamantal fairress of tha
triminal juatics sYutam.

11. L;:nrdi;;lr. BEYRIAl courta hava hald that AFFAENDI claims fall
within tha SECOND TEAGUE sxceptiom snd applias to cessy oo initisl sollacaral
reviww. For sxample, the Eighch Cireudt bas repeatedly accaptad review of

APPRENDT claima in TWETLAL Sectiop 22155 motiong. 5See, e.§., U.3. via. NICBOLSON,

231 F.3d 445, 454 (Bth Cir. Z000}: ROGERS we. O.8., 229 P.34 704, 705 (8th Cir.

2000); [.5. va. MORFEY, 109 F.Supp-2d 1059 (D.Mioe. 2000): sen slso, PARISE

¥éy U.5., 117 F.Supp.2d 204 (D.Comm, 2000):; DARTTY ws. U.5., 124 F.Supp.Z?d 355
(W.D.6.C. 2000} in Judga THOANBURG'S subsequect msmorandim rejacting the govarn-
nant's wmotion for reconsidaraticn [DARITY I1], Judge Thornburg went further and

wt ooly concluded that APFARRDT fit withio the SECONT of the twoe TEACTE axcaptions,

/1



ba nlac concfudsd that APPREMDI "ANMODNCED A NEW RULE OF CORSTITUTIONAL
SUBSTANTIVE LAN WHICH X3 AUTOMATICALLY RETROACTIVE." (Ecphasis added)). In
MUNFHEY, 109 F.3upp.2d 1059, Judge Doty held that "[clhere cam be liccie doube
thet the swaping new requirement anpounced by the Court in AFPRFKELI ip §o
grounded in fondamental fairpess that it way be congldered of WATERSHED
ieporrance." MTAFHY, 109 F.Supp.ld et LO&4, The MORFHY court noted that the
Supreme Court's conclusion in APPREMDI that the Conatituklom raquires & jury
tinding bayond & reascvable donkt on sny fact which inctssees tha atatutary
saximue pacalty “rompels a radical sbift In criminal procedurs io fedaral
criminal cages.” Id. The MORPHEY court relected the arpmant chat thers ia
oo siguificant di1ffarenca hetwesn & diswtrict court finding of fact by & pru-
potdurance of the svidencs ad tv drug quantity and & jury finding of proaf

bayond a reasonabls doubt am Eo the quentlty Zssuw. Oucting from rhe fuprens

Court itwslf in AFFIEANT and in IN X WINSHI®. 297 U.§5. 358 {1970}, the MURPHY
Court aiplainad:

"Thare im A VAST DIFFEREMCE BETWEEM . . . # joudgment

of eomviction sotarad in & procesding in which the
dafspdemt had the right to & jury trisl snd cha right

toc ragoira the prosecucer to prove guflt bayond & Tea-
pondble doubt, wnd allowing the jodgs eo fipd the
raguired fact undar & lasssr meandavd of proof." 120
Z.Ct. ax 1366; wew wilsc TW AE WINBNIF, 397 U.E5. 154,
363 (1970} {quociog COFFIN ve.0.5., 156 U.5. &31, 4%3
{1895))}({"The resscnmbla-goubt standard plays & vitml

role in the Amsrican pobame of crimduosl procedure. It

is & prima instroment for rsducing the risk of convictiona
reacing on factual &rror. The standerd provides concrats
subscance for the presusption of Immocence-that BEDROCK
"axiomatic and wlemsmtary' prinecipls vhoes "enforceoenr
Hap ot the foundation of tha adminigtration of our
crininal law.'").

MOUEPEY, LO% F.Supp.id at 1065& (erphesis added).

Tha MORPEY court, thersfors, concloded that ehe APPRENDI decisiom falls under
Tha JECOND exception to the TEAGCTE non-retvomctivity priocipls. Accord DARTTY

THa U-E-” 12# E.Eupp.!d 355‘ {H-D;F.G* Tac. ﬁ. Iﬂuuj-

Y.
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12. Thoes courts that have decided to the contrary generally have

ralied upotn decislons conetruing the retreoaccivity of 0.3. wva. GADDTH, 515 D.S.

506 (1935). 1In GAUDIN, the Supreme Court held thet in a falas scatemant pro-
sacuticon, the quastion of materialicy muat be decided by the jury lontead of
by tha court. Saveral cireuitd, including ths Eleveach Circult, heve deaclinad
to glve retroactive sffect to GAUDIN under TEAGUE, £Sews, 0.5. wve. EWINDALL,

107 F.3d 831, B35-3¢ (1lth Cir. 1997); AILIELIAN vwa. 0.5., 127 F.3d 237, 241

{lod Cir. 1997), cert. deoled, 527 U.5. 1021 (1999); U.5. ws. SHURE, 112 F.3d
31, 37 (5th Cir. 1597). GAUDIN, heowever, lnvalved far less esignificent principles
than AFFRENDI.

13. Ag notad by tha Elavanth Cirenit in SWINDALL, the harm o ba

corvectad by GAUDIN was not the violation of the "bayond & rsagonsble doubi™

atandard which "dmplicaca[d] the accuracy of tha conviction.” SWDNMDALL, LO7
F.3d at A7E. Rathar, the problem co be corvacted io CAUDIM was thet "the
wrong antity wam making the dacisicen.™ Id. Tha Court axplaiioed that, Lf
Swindall contendsd that "tha judga uwesd 2 1lams -::nting standard than "bayond
a reanonabla doubt' in Ite determinacion that the Falsa yhatamsnts wera matarim].”
thig "would implicate the accurscy of the material finding."™ and, thus, would
fall witkin the scops of TREACTR'S SEOCOMD aeeapeion. Id.

14. In ths instant case, tha Diatrict Court Judgs 4id, in fact, uas
& less exactipg standard than bevond 4 feasmable dodbt in its detsrsioacion
of the wlwaents of Movent's crime, Including drug type and quantity snd theraby
Impiicated the accuracy of the elements of tha crime. Accordingly, the AFFREND]
srrocie} at immue In this case clearly falls within che scope of THAGUE'S
SECOMT sxcapticn. Accordingly, for wll of tha foregoing rsascns, AFFRERDI has
retroactive spplication to SECOND OR SUCCESZIVE Sactiom 2255 moticna such as

the Hovamc's motion.

10,
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l5. DOna final note, in AIVERS va. ROATWAY EXPARSS, IZ8 L.XdZ2d

2T4, 278, Head Hote Fa, b (1994); the Suprems Coutt expounded on the
IETRDACTIVE applicatico of a JIOTICLAL IRTERPRETATI(ON OF AN EXISTIIN; STATIOIE.

The coort hald that:

"Ju. 9b. A Judicial coostruccion of a STAIUTE is an
authoritative statexmapt of what the gtatute meani bafora
ag wall ag aftar ths decigion of the cags giving rigs

to that conatruction; whan Congresg soicted & Dew statuts,
Coogrese haw the power to declde vhao the statuts will
becoms effective — ac chat the new atatuts may govern
from the date of anactoenr, fIom & spacified futurs date,
or evan from an axprasasd announced sariier dats -- MIT
WHFM THE ONITED STATES SOFREME COURT COMSTMIES A STATUIE.
THE SUPBEME COURT IS EXFLAINING ITS INDERSTANDIRG OF WRAT

TR PTATUYE EECARE LA in statutory cases, the Buprams
Court has mo suthority to dspart from Cha congrassicnal
compand gatfing the affactive Jdata of & low that Songress
hay aznckmd."

RIVERS, ar 178, Head Mote 92, 90.

"It 1a this Courc's redporosibilicr Co say what u statuts
maitd, And once the court ham dpakan, 1€ Ia tha duty of
othat ecurte to rumpdct char understasding of tha govarning
ruli of law. & jodicial conerruction of a FTATUTR ia un
Euthoritative statamant of wvhat tha FEATETE MEANT AEPCAE AS
WELL AS AFIEE THE CECISION QF THE CASE GIVING RISE TO THAY
CORETRYCTION."

RIVERS, at 239.

16. This Mcvapt Teapactfully requasts this Court o OADEA retroactivae
application tp this SECOND 00 SDCCESSIVE Sectiom 2255 wotion as per the T.85.
Suprame Court ruling 1o AFFRENDI and conslder che [fellowing claiss/issues upon

the sarics based uwpon AFPRENDI.

THE CARCES IV TR TREICTHENT:

11.
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17. Mowant JOHN GREGOKY TAMRROS wag nemsd ag o dafandant in Criminsl
Iodictmsnt A-3-76-17, filed i the United Stetes Dlatricr Couxt for the DMarriat
cf Hirmagota, oo Match 24, 1976. Sea, EENTEIT A. (hateinafter "MOVANT'S TRDICTMENT™)
{0me (1)} peags with twn (I} counta).

15, Kyvant'a INDICTMERT was & two (2} count THPICTMERT which nxmad
Hovant LAMAROS in Counts | amd 2.  Mowant raquosted a jury trial.

L9. On April 22, L5376, Mowant LAMBROS plead guilty to Crimdnal
Indictaent CRE-3—T6=1T, wn part of a cegoriated plas ot deug chargus, o Count 1
of tha INDICTMFRT partainisg Co ad Alleged dssdult sgsinet Daputy U.H. Harshals
and narcatice offizerg. Tha plas wap non-negatiated sand the cffanas allegedly

caryind » maxwlwre pepalty of ten yaars snd $10,00.00 Fine- Ses, U.3, ws. LANBROS,

544 7.Id 952, 96]-944 (Heh Cir. 1974).

20, On Juna 21, 1976, Howant was santencosd to ten {10] Tyeaars iuprisoc-
sant on Count Oma {1}, 1in wiolatfico of Tietls L6, Tnited States Cods, Bectioms 111
snd LL4. Cownt Twe (2) was droppad. Saa, FENTMT B. (Juna 21, 1976, JUDGHENT
AFD PROBATION /COMMT THENT OEDEIR) .

1. Countn 1 and 2 within Mevapt™s lodictseat atated violations of:

i. Count 11 | ". + + Jobn G, Lasbrow, knowisgly, intantionally,
apd by awstd aid usd of m deadly and dsngarous wespon, that is, 4 Browning .9 wm
i -antomatic piatal, did forcibly sssavlt. Tveslsc, oppoms, impeds and intarfers
vith Depucy Ooitad States H.Il.'llhl.ll Jamas L. Fropotolek, mod Spacial Agents Donsld
E. Ralacn and Jemax P. Braseth of the Federsl Drug Enforcessmt Adwinistration whils
tha axid offizers wara sopaged in the parformsnca of thairp official doties; ino

wiclation of Title L&, United Statea Code, Bucticns )11 wad 1E4." (wmphasaia addad)

b. Count 21 ". . . John G. Lawbros, koowlngly, istentioaally,
end by ssans and uew of & dewdly and dengercus weapon, that Ia, & Browsisg .9 mm
semi-autowmatic pistol, did forcibly sspsult, reslat, opposw, lmpeds and intarfara

with Daguty Thnitsd Statas Marahall Leon A. Chensy whils tha safd officer wasn sngagsd

11. | / I



in the perforsmnce of his official duty; in wiolation of Titls 18, Tniced Statan

Code, Secticns 111 mmd 114.7 (emphanis added)

11. Co February 24, 1576, 0.8, Marshala and Agenta of the Drug
Irforcemsnt Adwipistratict arrived at Hovant LANBROS" rasidence, halfi of a duplex
locatsd at 175% Tap Buren, £t. Paul, MWionesacta, to affact an srcest pursuant to
rriminal fodictwent CE-3-73-128 (Pafr. 24) (fopercedisg Indictmest, filsd Iin the
Tonited Statsa Distoice Court for the Platrdct of Hirmesota, Third Division, on
Yabruary 23, 19?‘.!'!.

3. DEA Agents and U.5. Paputy Marshale rang the back door bell of
1757 and 1759 Vem Buren #t approximately 10:30 P .M. Novast LAMRROS sntersd tha
back=docr sCalrwsll whexs the yat unknown individusle caw Novant LAMBROS st tha

top of tha mteizm wmd the individuale staced, "OFER THE DOCOR." Movant LAMBEDS

raspondad, ™WHO ARE TOUT™ The unknown parsons responded, "JIM." Movaat LAMRRDE
ragpondad, "I DOR'T ENOW TOU." Movent LAMARDS then rao isco his lowsr duplax
and grabbad hia reagimtersd Browning .5 mm esmi-sutowatic platol and returoed to
tha beck-door uppar atalewell overlocking the back—door and £ired twa (2) shote
t.'h.:l:.nugh the UFFER GLASE WINDOM of the back-dcor. The bullats missed the agents, but
ALLECEDLY glusn Evajumnts struck one sagant in the face. Agents then returned Eira,
and Movant LAMBRDS lmsadistely surranfarad when che ageats Ldentified thexaslves an
fadaral agentns.

24, On Margh 24, 1976, Movant was ilodicewd by o Federal Grand Jury,
Crimival iadictment CR=3=Fh=17 Diatrict of Minnasota: Ses, EXHIBIT A.

15, {m April 19, 1974, a Jury trisl commapcsed talatlve to tha drug
charaes 1o Crimirsl Indictmant CR=3}~15-138, but beforw completicn of the trial,
Morant LAMBROS withdrew hip previoue plea of oot yuilty awd sntared s ples of

gulley to Count &3 of the drug cherges. AT THIS TIME Movaor LAMBROE was arreigned

13.
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ta the aasault chargesn, Crimins’l Indiccmant CE«3=-T6-17, and antared a plea of
guiley ko Count 1 after approzimacely thres days of trial. Saa, T.5. vs. LAMBEOS,
4 F.2d 962 [(Bth Cir. 1976).

25, On Juowe 21, 1976, Wovant LAMBROS was unl:anl:l;ﬂ ko tean (10}
yaars imprisonmant on Count 1| of che assault charge, Crimina] Indictwmant CE=3—TB—
17.

F fm Octobar 15, 1976, Movent's attoroey filled & direact sppeal
to the Eighth Circult Court of Appsal oo both Crimicsl Indictwents CE-3-76—17 i
Cl=3=T73-128. {m Movembyr 14, 1976. tha Eighth Circuit AFFIRHED sams. Eas. 0.3.
ve. LANBADS, 544 F.74 %) (Bth Cir. l1976). Wric of Cert. CENIED, 5@ L.Bd,.24 774,

| 28. On May 1, 1979, Movant LAMBROS filed a motion o vacate his
santence and pupporting saffidavics pursuest to Title 28 0.5.C, F 2355. 1t appasim

From J.9. va. LAMBROG, 614 F.2d4 179 (Bth Cir. 1380] that Movant attackad both

Eri:iu.l IndicCmant CE-3=T6—17 aml CR-3-75-128 within the saps woticn. The DIstrict
Court denisd Mowent's moticn.
249. On J-'mun' 11, 1580, Morant appesied the Dilstrict Court's mling

to the Eighth Circuit Court of Appaals and was deoied on Jamtwmey 24, 1980, Buw,

U.5. vo. LAMBRDS, $14 ¥.24 179 (dch Cir. 1480},
M. Hmrl.ll: did wot sppeal to the United Staces Suprema Court.
3. To tha baat of Hovant's koowledge acd officiale at the Tolted

Gtates Penitentiary Lasvamwnrch, Movant ia atill serviog this sentence ao ha han
paver cacaived o diacharge caxtificats from the United Ststes Farole Cowmienico
or any athar govermmant spsucy. Tha Uoitsd Etates Farols Commigeion hag = PETAINER

oo Eovant dus to allaged not—completiop of parcle <of thir septence.

MOTART'S CQNVICTION AND EENTIENCE MUET BERE VACLTED MISED N THR
FOLLOYTEC TYIOLATIONE OF AMPERNDT ve. WEN 2JEREEY, 120 8.0tv. 2360 (2000):

14.
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mm I wm. N ™ 1M 3.Ck.
38 [2000)7
3z, Movant's criminel iodictsent Cl~3+7%=17, filed on Harch 1k,

1976, District of Kirmemots, was & owo €2) count indictmant which nsmed Movaot
LAMBROS in both Counts 1 mnd 2, In vielaticns of Title 18 0.5.C. §§ 11L =sed 114,
Ses, EENIDIT A-

3. Movant waa arraigoed and spfeTed » plas of guilty to Count
1 of the Indiciwant during a Jury trisl relative to unralatsd drug charges of

April 22, 1376, Tha court record im reflacted in 0. 8. we. LAMMEAS, S44 F.2d 962,

953-964 {Ach Cir. 1976). e, EKEETEIT L. (U.E. wo. LAMBROS, 3544 F.2d4 962).

3k, MWovant plan wax ". . . o mm-negotiatad plan. That is, Che
offanse carriss & maxiwmm panalty of tex years sod $10,000,.00 and Mr. Lasbros will
siaply enter & plea of guilty. . . . Bave I corTactly stated the negocistions,
Kr. Thompecn! NR. THOMPAOW: [Befwndint LAMAROZ' attormay.] Tes. KR, WALBRAN:
Mr. Lambros, have I corrmctly atated 1c? DIFERDART l.u-mms Tam, you have. MK,
WALBEAN: To you understand It? DEFERDANT LAMBROS: Yae, I do. TER COURT! TYeu
want to plaad guilty to Cowmt &3 ia the sajor 178 casa and you wamt to plasad gullty
ta the indictmant in 3-76-171 DEFENDANT LAMMBRGE: Tep, Tour Homor." Bes, 0.5,
va- LAMBRDS, 544 F.id 962, 963-964, EXATEIT C.

3s5. Movant LANBROE ip sctuslly imnocant of Counta 1 and 2 and waa
prajudicad, um the record raflacta, that 4t the time of Movant's guilty plaa,

peither Hovant, oor hia counasl, Bor the District Court corractly understood the

15.
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FACTS and EENENTTAL ELEMENTA of (he crimen with which Movant wae charged iz
the indictmant.
6. Movaot should not b precluded from Telying om AFFRENDI ¥a.

WEW JERSEY, 120 S.Cc. 2348 (2000), as Movant's guilty ples vas INVOLUNTARY and
UAINTELLICENT becsuds he wap KISINFORMED about the PACTE and ERBENTTAL FLEWENTS
of the following crimay charged withio CRTNTEAL INDICIMENT CB-3-7B-17T:

", CTNT (BK {1): On o about the 24th day of February,
L9768, in the Scsce snd Platrice of Minnasots, thes defsndant, JOEN 6. LANBACS,
e+« + +1 Ln violation of Titla 18, Uniced Btates Code, Sectiowe 111 =l 114.
9aa, Faragraph 11{a) and/or EBWINIT & for complace languags.

b. ODONT THO ()t Oun or abeut the Zéth day of Fabruary.
1376, 1o the State and Digtrict of Mimeaota, the defendsnt, JOHN G. LAMBROR,
« « -t 1o wlolation of Tikla LA, United States Code, Sectioms 111 wmd LL4.

Saw, Faragraph Z1l{}) and/or FINIRIT 4 for cowplsts laoguage.

AED  FA(T3 bui |
PF ITEIE 18, U.3.C. #3 L11 AWD 114:
37, b cximinal) Indiccment is required o allegs all ef the

offense required by statuta in which the GUAND JIBY raturnsd in sach count of the
indictment. The following lagal cagss offer proof of the ELEMENTE cf che cifmss
aa to the Foilowing wiolations of Title 15, Uoited States Cods, Chat sppear within
COINT THE {1} LMD TWD {1}t

a, YITLE 1N U.3.C. ¥ Ll] atatew, "{¥]hoavar forcibly asesults,
raniatn, opposss, impadan, intimidaces, or intecferss with aoy paraco demignated
in aactlon 1114 of thipg titla while engaged in or on sccount of the parformames
of his officisl duties, shall Ha fined ot wore than 35,000 or impriacoed oot sote

Chan thrws ysars, o7 both.” " [W]lhoevst, in the comsiseion of any guch acty uasa

L6,

/7



> & dsndly or daugarods wespor, shell be fined not more than $10,000 or isprisonsd
not mora than tan years, of both.” (1976)- The Eighth Clircuit has clearly ruled
that WELLWWLLY 1a sn alamsnt of Titla 18 U.8.C. Secticn 111. Sea, POTTER . U.5.,
£9) F¥.2d 1275, 12BD {8eh Cir. 1982), “[A] vielatico of 18 0.5.C. § 111 raguires
a finding, and tha jury waa sc inatructed, that (1) Potter forcibly rapiatad,
oppoded, ispeded, intimidatad wnd interfarad swich A federal law snforosment officer;
(2} that thim cccurread while tha officer wan angaged in che parforssnces of hia

afficinl doties: and (3] that Fotter 41id ac WILLIELY." PLEASE ROTE that both

Counk One {1) and Two (2} DID HOT cootaic the RLESDENT, wording, WILLFALY. Thera-
fore, Count One (1) and Two {1) 1is DEFECTIVE as It doans aot coataln each material

slvmamt of the offenes, Title 1B 0.5.¢. § 1i1. Algo ses, T.5. ve. BRUCKE, 313 X.R.D.

133 (F.D.Mian. 1963} (Counta io INDICTMENT charging that dafsndant did TROWIRGLY
and WILLMBAY impeds sod ioterfere with U.5. deputy mervhals . . . wars sufficisct);

In O.5. va. CAMF, 541 F.24 737, 739 (Bth Cir. 1978) tha Eighth Circoit clearly fuled

that Tiels 1B U.5.C. § 111 aod the sufficient language naedsd within pn INDICTHENT,
muwt include, ALL EREENTIAL ELENENTA OF THRE GFFEMSE. Thersfors, ihe word JETINIDATER
would ha an semantisl slswant sod DO MOT APFEAL within Mevani's indictmemt. The
Eighth Circwlt ravarssad the comvictioa ia CAMF becsuss the word "FORCIBLY" was
onitted from the INDICTMENT aa ta Title 14 U.38.C. § lll.

b. IENTENCY EELNCESENT OF TITIE 18 D.2.C. § 111: The ¥inth
Clreuit clearly staced In 0.5, we. TOUMG, 336 F.24 1050, iD5)1 Baad Nots I (9th Cir.

19513 "[Wlithin statute afining offenan of msssuliting a fadecal officar, uss of

a dendly or dangerous waapon ig not an sansntisl slsssnt of the ciims but 1s aisply

2 "SEETENCE IANCTRENTY,.™ which osed nct ba plad in the charging ipdictmant, savam
though sentence For uping such weapen could axcesd tha "normal' eTeculory mAximum,
vhare the atactucs did not cootalo any quastionabla preayumpilons and uas of weapon
ia factor that i tradicionslly aad proparly considarsad at gentsancing phass of

criminal procesding. Title 12 T.8.C.A. § LIL." {asphapls addad)

17.
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. TITLE 18 U.5.C. § 114 states, “|¥W]|hoevar, withic cha
EFECLAL MARTYTME AND TERRTTORLAL JTRTSDICTION F TEXE DWITED STATES, and with
intent o malm or disfigure, cuty, bits, or alita the nose, sar or lip, of cois
out or disables the tongue, or puts cut or deabtroys &0 4F#, or cubte pff or dimsbles
4 1limh or acy sester of spother paracn; or Whoaver, within che APECTAL MARTYIMK
AMD TERBITORIAL JURISDICYION OF TEX DEITED STAYES, and with like InZant. throws
or pours upom anothar parson, auy scalding water, corrcelve acld or caustic sub-
stance - Shall ba finad oot wors than $1,000 or impriscosd oot wore than seves (7]
years or both.” (Emphasis added) {1978). l'i.rllt. the statuta clasarly requiras
that the cffanse Titla 18 T.E.C. § 114 vecoxywd ™. . . within the SPECTAL MARTTTHME

AND TERRITORLAL JURLSPICTION OF THE USITED ETATES, . . ." The tarm "APECIAL MANT-
TINE AT TEARITORIAL JULIFDICTION OF THE UNITED STATES, as uaed in Tiels 18 im

definsd 1z Titls 1% D-X.C.h. § 7. This tefn sesos that the a]lagad crims must

take place om land ownad by the Uniced Statas Goveroment. Sas, 0.B. ve. LENIS,

1Ll 7. &) {C.C.N.D. Tex. 1301} (Vhethar a homicide committad within the boubdurLaw
of & ntats: constitvted np offeome ageicst the laws of the United SEatap, OF EEIDH
A OMET BAD JURIFDI . dapecds on twoe {21 questiong; Filrst, whathar
thars bad been such & capsice by the stats to Che Iniced Statas of tha Tarritory
upon which the wet sllagad to constitute the crlee wvas commiteed ax €o Tendur such
tacritory s “place or district of comtry onder the szclusiva jurisdiction of the
Volted Stetas,” within formar B &31 aid 652 of this ticls [onow thia ssction amd

§ 1113 of this titla)] which was & QOESTION OF LAN for tha court; and, nn::md, if
such cessicn was made, whathar the act was committad within tha tercitory sc cadad,

which wag » {EESTI(E DF s to be submitted o tha jurvy.); T.5. va. HERMANDEZI-

m- 55 riﬁﬂ. Bﬂ!, cart. d"ﬁl"’d[ 13‘2- I.ll“l-z-'d E‘!ﬂ. on I'I'Ilﬂ-ﬂ {n’.ltl’iﬂt CoaurE
wper sntitled to detearmdos that fedaral correctlonal ipstituvtion fall wihin SPECIAL
MARITIME AMND TERETTORTAT. JURIEDICTION OF THE UNITED STATEER, and ftc remova that 1iaguas

from congidaraticn by jury ie trial for sesault by defendant wpan another Iinpats.)

(1.1
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) _;'J‘ (Tha fadaral wonclave laws ara o group of statutes that permits the federal courts

to sarva ay a Porum for the prosscution of cerrain crimen when they occur within tha
“[g]pacial maricime and bercicorial jurisdiction of tha Tnited Ststes’, RO D.3.C.
§ 7; this jurisdiction includes federal lacd, axd propazty such zs federal] court-

hovsen and militwry buses. U.3. ¥e. mnlmr.:ni. 976 F.2d 788, 797 (Ind Cir. 1931,

cart. denied, 122 L.Bd.2d 369 {1993)) Quoting, HFRMANDEZ-FUNDORA, 56 F.)d at 807~

A08 fn. I (Zpd Cir. 1993). Plempw refer to paragraph cwsnty-two [22% that clamrly
sCuten that oo Pabrusry 24, 1976 Movemt wes living at 1759 Vaa Buren, 3t. Pmul.
Mimaeacts, & duplex end land cwned by Mevant in which MHovint pald taxes to tha

cizy of St. Paul and/or Rsmasy Councy, vhich 1s not fsderal lumd. 4ilso the

KLy of Ticle 18 7.3.C. Lk ara (&) intant to tortura: (b)) maim: (o) Jdiefigurs;
fd) cutw: (s) bites; (F) slice the noss, eer, or ldp.; {4} cuts cut or disablas
cha congtel C(h) pute cut or destroys £n eye; (1) cute off or disables a limk or
any mambar of another parpoun; (]) throws or pours upor anaCher person,. say scalding

watar, corroalve acid, or caustic achmtence. Ses, 0.5, ve. GTONE, 472 T.1d ¥4,

91% (Sth Cir. 1973} The Fifch Clrcuit steted, HiT]itls I8 T.B.C., EBectiom 114,
dafines che offeuss of dissbling and maimivg: . . . Xo evidence wvas introduced
ragarding damags to Mrs. Dee's oops, sars, lips, tongus, or wyes, oT that her
apsailant threw or poured demagiog wubstance upon her. Wer desd Ehe language
"eutn off ur dtsables & limk or any mewbar" cover the phyaical abuse Nre. [os
muffered hara. We coenclyda that THIE CHARCE SERQULD BOT BAYE BEEN IUMMITIED TO THE
JURT." STOME, 471 F.2d at 915, gert. dented, 66 L.EA.24 462 (1980),

3&. Count Ona (1) sod Count Twe (2) of Movant INDICTHENT d41d not
contain ths words WILLFIULLY or INYIMIDATEE as raquired by Ticle 12 U.3.C. 4 111

3. Commt Oow (1) sod Count Two ([2) of Movent INDICTMENT did oot
coutain the words SPRCLAL KARTTINE AND TEERTTORLAL JIRIEDICYION OF THE TNITED
STATEE AND/OR STATE TFR EFACT LOCATION TER FEDERAI. CAIME OCCINEED WITHIN THE TPICT-
MENT (wxe, U.5. ve. PRENTISS, 204 ¥.3d 960, 967 (10th Cir. 2000)), INTRNT 10

19.
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[

-

TORTURE, MATH, BINVIOENE, CUT, BITE, ¥LITH THE WAE, KA, or LIF, CUTS OWT oT
DISARLES THE TONOWE, PFUTE OUT or DESTROTS AN ETE, COTS OFF or DPIRANLES 4 LIND 0T
AFT MMESE OF ANUTEER FEESOM, THRWY or MOOES OFOW ANOTHER PERRON ANY SCALDIRG
WiTER, CONROEIVE ACID, oT CAUSTEC SURATANCE 40 Taquired by Titla 18 UT.6.C. § LL4.

40, all of the worda dascribed within Peragraphs thirty-sight (38)
and thivey-wine {35), e ta Title 1B U.5.C. B0 111 el 114 ers FACTW snd ELEENNTE
necesmazry tov sustein & convictlon on Comt one {1} and Ceunt Twa {2} withio
Hovant's IMDICTHENT.

&l Tn AFMAENTI, the Guprsme Court obssresd: (130 S.Ct. at 2335-56)

YAt stake in this cumw are constitubicnal protecticms of
surpassing importance; the proacription of any dsprivatlon
of literty without "dos procwss of lew,.™ ., ., ., aml Cha
gesrentes thet "[1]n H crimizal prosscutionm, tha scrussd
aall enjoy tha right to A apaedy &od public trial, br an
impereia) jury," . . . Taken together, thees rights indie—
putebly smzizle a crimiaal defendsot to "s jury detereinstion
that [ha) 1s guiliy of EVEEY ALEMENT of the crise with which
ha fm y Payoud a reasovable dowkt,™ . . . [("[TIhe Duw
Procase C protasta thé sccossd sguinet comvicticom

except upon proct bayéed 4 vessomabls dowbt of
nacaggary to cooatituts the crimse with which .
Ses, AFAARMDI, 110 B.Ce. at 2355-36. (ewmphapis add

{Q‘I.'I.nli:l:l.l. .uis-l- i . MI lug I'.H.u.pp.ﬂtl 1“’59. 1“3‘ {n‘m" lm}}

2. In criminal law, & ciise generally conpists of twe (2) alewscts,
s phymical, wrongful desd {che TACTOS EEDS"), sad & guilty mind that producds
the act {ths "MNENS AZA")., Sas, D.S5. wa. APPELAAOM, 63 L.Ed.2d 250 (1940); NESBITT
vo, BOPEINS, 907 P.Supp. 1317 (D.Wab. 1545}, judpment aff’d, 86 F.34 118 (Ath Cir,

1996), cerzt. denied, 135 L.E3. 74 kL4 (E996). The "MEMS AEA™ im geumrally am

ESSENTIAL ELEMERT of any l.‘:l'."-li‘l:ll.ll offenaw, 0.85. va., SFY FACTORY, INC., 980 ¥. Bupp.
694 (B.D.A.T. 1997), and applias to sach statutory ELEMENT which criminmlfras
otherwiss intocent conduct. Saa, STATE wa. ATAN, 249 Web, 218, 543 R.¥. 24 18
(14963, cert. denied, 136 L.Ed.Z7d 217 (1998}, A crise is not commdtted 1€ the

mind of the person doing tha ack 1e iunnocent. See, LETCAWORTH wve. GAY, BT4 F.Supp.

2.
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{1 187 (E.D.K.C.}.
) 43, The AFFRERD] coucrt clearly statas, "[Ajmcung the wost common

dafinitionn of NN NEA Ia “"CRIMIZAL INTENT." APPRERDI, 147 L.Ed.2d 435, 436

Faolr Note LY. (ewphasis added] Alga, "[Tlhe dafepdent™s INTENRT 1o committing
a crime im pethape 49 ¢loss a9 ona mighet hope €o cowma to 4 core crimdpal cffesnse
"ELEMENT." APPRENLI, at 457.

k. In wun, the AFFAENDI court cesxmuination of cases, samd the history
upon which they tealy, confivma the footoots explanation aod epiolen that waas
exprasasd ip 0.8, va. R¥ESE, 92 U,5. 214, 132-13] (1AVE), 1o footootw L5:

"[1I]lz addition to the reasons sst f[orth im JUNTICKE SCALTA'S

diament, 323 U,3,, ac 248-2&0, it im m that the
Court’s sutsnsive discowsion of the term " asatencing facror™

virtually ignored the padigres of the %
AY 1350, Tha rule was succincely scated Justies Clifford
iz his saparacs opinion in U.5. we. EENEE, 92 0.8, 114, 232~
233 (1376); "iTia DIDICHENT WEFT OONTATD AN ALLBCLATION OF
EFERY FilT WEICH IS LEGALEY EEFENTLAL N0 TIE FREIEENRE T0

M INFLICTED."™ . . . {suphasis sided)
(AFFPREMDI, i47 L.Ed.2d 454, FootMNote 13 (2000))

5. Thatalors, it i1 mecaasary that cthe words WILLIWHLY, DINTIMIDGTES .,
sl all the words of Title 18 U.8.C. 0 114, as outlined in paragraph 39,
all wllegationw of Fact whieh are Legally essaticial co the punisheent of Counte
One (1] and Two (2), should of appearsd within the INDICTMEXT, ss it was impossibla
for che GEAMD JURY or the PETIT JORY, 1if Movant LANBROE had Dot plesd gullty oun the
third Zky of trisl oo vorelatsd charges, €0 maks o finding by SFECLAL YERDICT,
uoder the principles of APFRENDL, wirhout koowing what those PACTE and ELIMENTE
are e¢ 1t reletes to the evidencs presentsd in the government's case—Iin-chief us

ke Count One {1} and Count Two (2).

Ab. AFPRENDTI war & ramlt of 1 FLEL AGEREEWENT and the INDICTHMENT had

1.
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o Cafarcence £o the hats crime sphancemant nor did ic allege any such facenm.
FLRAEE ROTE in Movant s INDICTMENT the govermmant mads no rafersnce to the lecatizn
of the alleged acte in Count 1 or Count 2, mor did ic wllage any factes that the
allegad Violationg of Title 18 0.8.C. §F il]l and 114 OOCURRED ON 4 FEDERLL ENCLATE,
which parmite tha Eadaral rcourte to serve ee & forum for Nevamt™s prosscution.
Sea, Fagagreph 17(c), pugaa 1B & 19.

7. A pliesa of guilicy ig conscicutionally valid omly to the sxtent

1t 3o "wolurntary™ aod T™intalligsnt.” Sas, BRADY wa. U.5., 23 L.Xd.24 747 (1970).

B . Movant balisvas cthie iepus i similar €o BOUSLEY va. 0.5., 140
L.Ed.24 828 (199H), wara tha 0.5, Suprema Couort hald, "[t]hat tha Accoasd will
ba antitisd to & haaring on Fha marite of hic MISINPORMATION CLATM, if, 98 remdmd,
the accussd makas tha nacesaary showing of ACTUAL TXMOCERCE (sada 1 15) o eelivve
his proesdural defauit in Fallisg to comctast his § 324¢c) (1) GUILTY FLEA in hiwe
prior diract sppaal, aa (1) iF tha racord disclossd chat st the Cims of the PLEL,
nelithar tha accusad, nor his coummel, mor cha Disciice Court corTectly ubderstood
the HASENTIAL WJWERTS OF THR CRDM with which ha was chargsd, Ches the plea Wi
INVALID under tha Fadaral Comgklitntion: (21} che mecumed was not precloded from
relying on BAILET wa. D.5., in support of his claimi sad (37 wwer though the
accossd had Feiled to sstablish cauwss to raliswe bis procedorei defeclec, it vas
appropriata to ramant the cass to parmdt him To ACCompt To maks & showing of ACTUAL

INOCINCE to ralisve tha dafaulec.” {swphasisc added} BOUELEY, 140 L.H4.Id at 829,
LEGAL CITR'B:

3. U.5. va. CABRIEA-TERAN, 168 F.3d 141, 143, 145 (5th Cilr. 199%)

The Fifth Circuidt atated, "{T]o br sufficisct, an INDICTMENT wust sllege EACH
HATERIAL WLEMERY |Tact] ¢f tha cffanea: if ic doas ooc, ic falle €0 charge Chat
affanaa. Thisa requiremant sCame directly from oos of the cemtral purpoass of am

IMDICTMENT. to anAurs that tha CEAED JTIEY finds FLORABLE CANSE fhat the defesdsmt

hag committad aach ELNMENT of tha offenaas, hence justifving & triml, s ragoired

22. 15"



{_;E by the FIFTS SESNMET." Td. at 143. "[c}he IEDICHHEENT is JERTACICTIONLL, &

facially compleats complaint cannct wake up for tha shozicominga of Che INDICTHENT;

the pariies cite, and we can find, oo caselaw an te how L1t might." Id. at 145,

S0, In 0.5, wa. BEALIM, 472 F.24 1002, 1008 {Znd Ciz. 19733, zerk.
denied, 37 L.E4.24 1001 {(1973). Tha Second Circult stated, . - - ao indictment

failing to wilege al) WLEMENTS of offeuse reguired by acatuts will not b saved
by simply citing the statutory saction.” Also Haad Fote 7.

5. Tha Eilghth Circuitr etated in T.5. wa. CAMP, 541 F.2d 737, 738~
T40 (Bth Clr. 1976}, when it REVERSED & comvictlom dus to tha Eact Chat the word
T"EHCIBLI" being omitted frow the INDICTMYNT. Io CAMP. the statute under which
tha IMDICTMENT was raturned, Title 18 U.8.C. § 111, tegios: Whoswar FORLIELY
aspaules, renints, opposmen, impedes, intimidetes, or lotarieres with any petson
dapiguated in Sectiom 1114 . . . (emphasis addad). The Eighth Circult alae rafer-
snced and applied the standardes of HAMLING wve. H.8., &l L.E4.24 33D (1574}, that
the "SOEDS of themsalven fully, dicectly, and sxpressely, without sny uncertaisty
or smbiguity, sat forth all the ELEMENTE necapvazy to conatitute the offeses . . -"
sud the ressoning ccosistent wich KGR 7 of the Fedexsi Rules of Crimdnal Procedurs,
which raquiras both thart sn IRPICTMENT "BE PLAIN. CONCISK, AND PEFINITE WRITTEN
STATEMENT OF THY ESSENTLA], YACTS CONSTITUTING THE OFFENAE CEARGRD™ and That sn
INDTCTEENT “state for EACH OGUNT the . . . citatiom of the stetuts . . . which
the dafendant is allages to have violated." Tha rule's Hrﬂin.; makaa two (2)
raquirrments - - tha statesaat of the ERSENTTAL WACTE mnd the citatica of the
atacuta. -

5. In U.A. e, DENWOM, 483 F_24 1083 {Bth Cir. 1973}, ths Eighth
Circuit staced rhar the failure of the 1NDICTHENT to charge thet tha defendant
acted BEEOWIMGLY, THLANFOLLY and WILLITLLY waa fatally defective to the governasnt's

proescution. Tharefors, the COAAT HELD THAT THE IWDICTMENT WAE LEGALLY INSUFFICIENT

TO COWPLY WITH TAE CRAND JUNY (LaUSE OF THE FIFTE AMENFRGNT.

1. 26



3. 0.5, wa. MILLYR, 774 F.1d 843, AMG-B5 (Bth Cir. 1985), "{Tlba

INPTICTHENT contsinad no sasurancea that the (RAND JONY deliberated oo the ELENENTS
I¥acep] of oy particular satated offsnes.™ Id. et BAS,

T U.5. va. PANKGOER, &8 F.24 523, 925 (Bth Cir. 1988}, again the

Eighth Circuit mestad. "[B]acausa tha 'BTATUTORY CITATION [appeariog io ZANGGER'S
IRDICTEENT | DORE BT smAurd that the GEAND JIXY has cooaldated and fousd all
EREENTTAL WLETYS [Facta] of the offsnse charged, aaw FURD, 341 ¥.24 ac 1239,
tha Indictwent violates ITANGCER'S TIFPE ASCEENMNT right to ba Eriad oo chacgas
found by tha GRARND JUNY, ses CAMP, 541 7.24 at 740."

55. In U.H. wa, THAN, i34 .3 7905, BOG-B09 (2ad Civ. 2000) The
Bactmd Circuilt atated, "Flest, plasding guilty dosa oot wvalvs & defendant's right
to ipdicrsanc by o GRAME JOBRY . . . Bers, the record dowa oot whow that dom
nowingly, intelligeetly and volontarily waived hia right o b crisd and convictsd
only upon charges preasmted by o GRAND 7 Id. at 806, In this caae, the
distriet court DD WOT bave JORISDICTION te snter a convictlon oF Lapost & sEntence
for s OFFEEEE WOT CHARCED IN TEX TADICTWENY, tuckaly the "saparaba, aggravatasd
crima' of uaimg or aldleg ard sbatting the usw or carcFisg of & shert—barreled
rifle. CABTTIIO, L0 5.Ct. at 1036, Lathey, the distriet Court’s Jurlsdiction
was limieed eo trying (1o this cess sccspting + QUILYT PLEL from) Chads defeodants.
acd Chatmaftar comvicting 4nd sectsncing chase defeodants, 0 TEE DFFRESE CHARGED
TN WiE TERTCYSNY, ocawaly the use or carrying, or siding aod abstticg the uas or
carrying, of 4 simple firsarm.”

CONCEHSTON A3 TO JESOR ONE {1):

56. Mevant LAMEROS has prowed to this Court thet Counte 1 and 2
DID BT ¢ontain the FACTS snd BELEMRNTS of the crisss cherged, wiclaticos of Titls
16, (nitad S5tatas Code; Sectioms 111 s 134.

52. Wovant LAMBEOS has proved to this Court that the violations

Z#



tor & jury trial of & criss to be proper, #ll1 slesants of the crims muet be
provad to cha jory (and. under WINSHIF, proved beyond & resspnmblae doubt).

AFFEERNDI, 120 S.Ct. at 2347, 2368;: 147 L.Bd.3d at 46] {Scelia; Thomas J.J.

concurring)

27
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for & Jory trial of & ceima £0 be propetr;, 411 +lemants of the ¢Time mugt be
proved to tha jury (and, under WINSEIF, proved beyond & reasonablas doubt).

AFTREOT, 120 B.Ct. at 2367, 236685 147 L.Ed.2d at 461 (3ealis; Thomae J.J.

CORCUTTing}

27



“ CONCLUOSTIOMN

For 4ll of the foragoing raascns, this Court sust sothorize a SECORD
ar SDCCEESIVE Titia 28 T.6.C. § 2255 and/or VACATE and rsmand Mowantc's comviction
and ssntence in Coumt 1.

I declars umdar penalty of parjury that che forsgeing is trus and

correct. Titls 2B U.5.C. 4. Sectiom [y |-

IXECUTED : JUNE OF, 2001

Aappacciully submitted.

Lasbron, Fze Sa
« Noa m:ﬁ‘l!*

0.5. Paoitentiary Lasveoworth
F.d. Rox 1000

Lasvscworth, Ransas H504B-10{H)
Bk witat wow.breailbeyosit.ory
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IXHAINIT IPDIX

k- EENIRTT A: crimiopal Indictmant CE-3T6-17, filsd in the Toited
Seataa Diatrict Court for tha District of Mimnesola,
oo March 24, 1976,

Z. BEIETRTT B! Jupe 21, 1976, JUDGMENT ARD PROBATION; COMMI THENT OREDER.
3. ONINIT Gt TKITED _STATES ve. JOHN CRECORY LAOMEOH, Ské F.2d 962
Bth Cir. 1976)

1 daclare usder penaley of perjury that the forsgoing im trus and

COTFAEL. Ti'-l-'- H D. E'iﬂhh!- B.i:tiﬂ'ﬂ. 17kb.

EIRCUTED OW: JEEK ¥, M0l

Raspactiully submircsd,

gorYy rem, Fro 8w

ag. Mo. O0436-174

0.%5. Tanitsatlary Lasvasworkh
P.O0. Mox 10HH)

Leavamwor th, Ensgas G60HE-1000
Mok sitet wewr bvauilboyeott.orn




URTTRD SRS OF AMERICH ) 1) L
INDICTHMENT

¥. s sTsTETT
. I §18 17.9.0. §§111 sud 11k]
JOEN G. LAMERCS

THE UNITED ETATER GRANT JURY CHARGES THAT:

ooty I
O ne about the 2kth dey of Pebrdnry, 19T, in the Ghate apd
Mestrict of Hionescte, the delfendent,
JOHE G, LAMBROG ,
kooaringly, loteoticomlly,; wod Dy cdacs and use of & desd]ly aned dangerous

wespoa, thet is, & Browelng -9 o sesd-sutomstic piatol, did ferclbly

Aspiilt, resist, oppose; lmpsds eod ioterlere with Depuly TUnited Stntes
Maraball Jewens L. Propotalck, eod Specinl Agents Deomld E. Nelsoo éod
Jenaa F. Brassth of -the Pedeel Dirug Dndorcemect Adminixtretion whils
the awid ofTicers vers sogugad in the parforwencs of their of ficind
duties: 1o wiolatlop of Title 18, United Stetes Cols, Sections 1I1 and
11k,
oW 11

On or about the Sbth dey of Fabzruszy, 1976, 1n the Stote and

ristrict of Mindesots, the detecdamt,
JOBE G. LAWERCE,

kncalogly, ifotwotionslly, snd by means Fid wie oF & dasdly sod depgerous
wipon, that in, & Rrowndag .9 oe sepd-sotomtie platol, did foreibly
paniult, resist, oppose, impede snd fotwrTere vith Deputy Unlted Stetas
Marahall Leoa A. Chaaey vhile the l-li.li of ficer wis dgaEed L the par-

formance ¢f hix cffictel duty: in vicletlon of Title 14, United States

Code, Bectioos 211 eod 11b.
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.2 44 FEDRRAL EXPORTER, M HERINS

without paswss. [n Bght of Or. Loma' tas-
teeny that W did mot kwow what affect
T wool bave ou 2 fursigh

gamblng; namely, poker snd from o lltte
bit of stealing.” Wi we satislind that this
tertimeny was admisdble to thow prejirs-
tion, piag, intant, knowledge amed ideatity.
Fad B Ewid 404k} Il 3 bportant 1o oota

17 Dwvwper absn sryobd il the porvehomant
mcbrd condvary bo e ek mod disclosing thal

ning that the il judge immedstaly in-
strocted the jury Uil U defesdani Dow-
iy wa pof om brial for Aoy wet K men-
tisned i the indictmenl

Finally & Dowpey argues there wa [b-
pefficient wridones to wupport the guilly
vrdict aguiret ke, In light of our diecus-
son of tha evideses wod the bearsay rxie-
susal introdooed sgeiset Mom we coneinds
that Thownry's conlenties of ! Fmnt av-
idetes Bas hithe ceil

Remper, T

oult Judy
Cirenit I
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UNITED STATES v. LAMAROS 963
Cerm B S £ DN

mbanseveant of pumlshraent for sbasgoent
vioiation of Federal Nareotes Aet, rial

Nareotim Art, noel this sewst, in proswssd-
g tadd porwsst s mothon to withdrew

Jomph T. Walrsm, Aml. U. & Aity,
Minreupelin, Mine , Tor sppelles; Robart G
Rewnar, Ti. B. Alty, Minssapath, Mine oa
briaf.

Eafoew YAN QOSTERECUT, Sandor Cir-
eait Jodge, wd HEANEY and BRIGHT,
Cireuit Judgea,

EEIMT €.

VAN OOSTERHOUT, Senkw Ciremt
Jodgs.

This & an appoal by defecdast Laowbers
trom final jodgment omvcting Him om
plesa of guitiy on the shargw hereibafter
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Your Honor, the defomdant a3 parl of
the nagotiation will ale; the mormng
tenelor to the Conrt & cthauge of plea 1o
Gount [ of that sther ndartment in 3-T6—
17 partaining t0 an pmmoh wad resatance
aguine, oectain Dwpoty (. 3 Marshals

ad nareoties of Thears. Thllhlm.

35
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el

potlsted plas  That b, the offecse car-
rimm & waximom peaalty of ten years wod
§10.00¢ and Mr. Tamiwos will Amply =
tar & mes of guilty.

It % our onderriasding and cor wagoti-
. abon teat tha two sentanoss to b io-
pownd wou i be mrved consrreatly. [tis
forther o sarirunca, Mr. Lambeos, that
we will bot prowes any ootkive-related
canrges againrl b wifs Christine. This
ia & matiar which sporre bim and we
e eatiefiad tha ands of Justioe haore ol
ety batn served n b ol

Tt is wino part of bhe negmbistious that
the Unitel States Attovway will pot pur-
me & poteniin] or latant chuoge arising
froan Mr. Lambros' possssion of thred
sbestramicn devioss whick seem (o be bog-
iy devioas and whinh the FEI haw beem
imvetigeting for oo We will bt pursoe
thom charp pow,

Have [ porectly mated the magolia-
theas, M1. Thamguon!

MR THOMPSON: [Defesduct's stter
my] Ym

ME WALERAN: Mr. Lambros, kave ]
sorractly mated it?

DEFENDANT LAMERDS: Ym, you
huire

ME WALBRAN: Do you undevwiand
nr

DEFENDANT LAMBROS: Yo, T du.

THE COUBRT: Yoo wast to plead
gaiity to Coout 4% in the major 188 cuse
arvl you want to phad geilty to the in-
detmant m 3-TE-IT?

DEFENDANT LAMBROS: Ywm, Your
Honor,

Thormaltar the prosecdting abioroey, st
the coart’s reqeest amd in 1 prasss of
the defendent and his sttormey, axpludeed
defendant’s conmiitotious] rights i deteil

wpect to bl knowledge snd onderstuading
of roch mights, nod U volontarisem of bis
guilly plew. Thereaftar the cootl patsos-
wlly sddrramed sl Luterrogatad the defend-
anl as folilows:

Fd FEDERLL EEPORTEL, M RFETRS

THE QOMIRT: [Md yoo pive trué dy-
rwari?

DEFENDANT LAMRAEOS: Y Your
Bowor, T a4,

THE COURT: Th all thewe gqoastions,
Usey were all truthipl?

DEFENDANT LAMEROS: Tew alr,

THE COURT: Do you waal to plosd
guilty to this soumt?

DEFENDANT LANERO3: Y, Your
Booor, I do.

THE COURT: Yoa are guiity?

DEFENDANT LAMBROA: Ym Your
Howawr, T am

THE COURT: Do you bave oy o
toma you waal 1o sk sbout it?

DEFENDANT LAMBEO2: No, Yoor

]

for » raximenm of Bvw yikrs ios &
rpacial parels torm of onliwited diration;
and it's mee owderytond, [ understand,
that pon plead gaiity (o the apsault noant,
the macit indictnent m 5-T6-17.

Its aleo undatutecd thet the [Tnited
States Attormey will 3o prosscute yoor
wile for woma pasble offense and tant
Usire will be no other drog-rilated prose-
cutions oo bedpll of the gowertnst Is
that U foll onderptending that you
bhave?

DEFENDANT LAMBROS: Yo
Defendant's eonstituionnl rights wnd the

oonsaquatiolm of M gullly plea were nlsc
explained im counsetion wilh the psasolt

ENIRTT G- 3&
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chargen.  Tha quasthon of secepring the da-
Tendant’s guikty jrea on e sesalt chargn
wis mhim up onwediately following Lhe
Rule 11 hearing on the drug charge.
Time for sutencing way fized for June
71, 1978 On the tooening of that day axd
bpforw apntancing, dafsodant Mled n modion
for avs iz withdrow Nm goity ples b
sach of ibe twa caaes bhesed wmpom (wn
proumds, 1o wit: (1] Defendant’s wrrast on
Jupe 17, 1976, ot & Baw drag charge mats-
rinlty changed dafesdast’s potition and wio-
lated tha oxprem and Deplind terse of e
P barguin sid nalfifind the plas Smrpuin
agreemmnt. (2} Whils dufendant wae ud-
risp] aa o cevisin cooeequiiltl of T
guilty phea i weoordancs. with Role 11(¢). ba

[2] Presemtenos motioos wre to be
Judged on o “Tadr and jort” sandaed.  UD0E-
od Statel v. Beadie, 556 F.2d 1008, 1040 {Eth
Qir. 197T8). A good distessins of the fair
asd just wandand ia foand i Meited States
r. Barker 188 UBAppD.C 313 Bl F2d
MR 20-rR2 (1F). 1n Usix! Stahe r.
Benacn, #8 F2 T 700 (3th O, 1978, we
ik bl ;

1a {lnitpd Siuten v Wooniny, s F.24

1260 at 181 (AR WT1) we sand: “Kols

11 provesdings s ot a3 cxerces in

totitity. The plss of puilty & 3 olesn

et wot Lo b Srogueded Sessuen of be-
buted ingivinge sbowt the wisdom of the
sk W e aborradhiatly satinfled Coat
tha trind oourt's dussinl of oppellict’s ma-
ten to withdriw bis plan of guilty wes
ot & phwea of diswretion.  [Tnifesl State
v, Rawiing 4B P 1043, 10451845
(CAR 1971}

Dwfaadunt's coptewtion that the Cowen-

meat brewthed Ha plea bargsin agresseat
in wholly withort marit. Defeccdaxi's Jom

17 smmt, whisth socorred oeirdy tws

wonths after kiv goiity plas, is hased on p
drog sifenss alaged 0 have besn cooud!-
tad on Juza 17, I8, Thers s Do sspport
for delendeut's cdaim Ot . investigetion
of defendsat for mrootics offemen Wi B
spurutine ab the tiwe of the gulity ple or
that the Gorernment. had any knowisdge at
the tine of the pulty plee taal the dadead-

ant wea poskinaimg to operats an llagal

druy basinem.
Dfmiciant alwe cloalibngre tha moif My
of tha soert's parenal partivipation in the
Rule 11 procesdings. He conosdes that ap-
proprista gqeistkors wsd inforootion wer
songht by the Covermment attomey and
points to we way i which b wews mnbed or
prefadiond by tha Eole 11 prosseiings. Ba-
fore anrapting the poilty plas, the aoort by
parstmal, diret inquirks, Tevetolore st oot
in deimil ssosrtmined that the defeudant’s
rapotes b0 the Goversmewt sttorner’s
quatiorm were lerikdal, that e folly up-
darwtood his raghts and Use cosssqotions <f
b plen, tept b had oo gosstion 1o aalk,
theat b sdonitind 1t be had cwmmitied the

3y
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Defendant was un Fiplligeet parecn ang
M trmeeated by sompatent, seifoem-
ol comas],

et rishidion of the Federsl Marcotig

Muhwwmggﬁ#
muﬂtﬁmmﬂm
b waw antithed o b Informad of sk
Tormad. The trisl court in ity opimion beld

ollatersl corsqosnos which meght
ereue from & ples of puilty or flom
sonviction, saow the rasalts
id the Tature are the momn  No mothos
ity m cited to mupport hig.

that be should have bean advised of this
peacihility bafore entering the original
Pl We agres with the bolding i Fae

v- United Stater, 207 FBapp. 874, £76
(W.D).¥5.1982):

T“.“'hﬂﬁfﬁrkmhﬂpith-

Bever besn siggested thet the moget

- - b ooder aoy duty to warn of
warh 3 possible eelt [Thay) have 2
tight 1o abiime that thy defundent will

Tha trial coort sisted Dt # waa not

taking the sulmaguent chargy into soskiden.
nbom iy Empoxing sntanes

[3) We agree that the pomibiity of en.
haneed pusiabmant ic » subsegoent: oot
i wet wiolaton & 2 oollaterst wpd oot g
Ings & not ohligated 1o explain (be oollster-
al consequeno.

In support. of 1t axereiss of diseretion |5
pisa, 1he oourt simtad:

Defendant sdoite thal an eatabiished
rround for refusing i allow plea with-

drawa] & the powibility of prejodics o

EEIRIT C- 3&;

TREPREF

H_
q

-1

feei AT i e ypesyrnnnsy

H
¢

M1



BLEVINS v. COMMENCILAL STANDARD INK COMPANIER ST
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tha goveranent  The defesdsnt wa
part of & wiispread drug datelbution
whame Many of the key wilbemes wors
m—mﬂpiﬂhtu:’luwihudh!-nﬂuir
sabensr  They bare mow  plamdad
guilty, besy soutencet, snd transfarred to
prisan. Tha eXpetus of ambling them
for trial woalkd by el end, toors iRpor-
tantly, the wosotive for them (o teetily
with the pomiility of seniesos tedisetion
foveeiongd iv onall When this prejodics
W weighed aguinet. defendant’'s motive-
tion for withdrawsl, the merit of the
motion = embatantin]l Dafendent dows
7ot oontand that ba = ibeocat o that be
e ararthart 2 vl deferms.  Rathar b
wmpiy wants to pot all of his criminal
offenses in one bepivt. Ea oun only do
thim &% & gl oo [0 the gowamment
Thewlare, withdrawel wil . ba al-

T ) T I

ENINIT .

Hosewr H BELEYINS and Costinestal
liwwriies Co., Die., Appeliess

T

COMMERCIAL STANDARD INSUR-
ANCE COMPANIES, Appeluat.
No. T-1512

Unitad Biatse Court of Appeals
Eighth Cirtuit,
Bohmitied Cet 14, 190
Decided Hov. 16, 1378,

Appeal waa taken from ao oedar of the
United Stxien Diririct Coart for the West-
ern District of Arkamema aul X Wilkems
Chiet Jodge, snierg jodgment in favor of
an imjured ity abd ko vioeem insoer who
iotervesed b Djtoed party’s dieect attion
aguindl the pricary itburir rganding pay-
ment of & Darecom] bujary jodgoeest wriseg
feom st svicmobile acokdent. The Cotrt of
Appsals, Vaa Oortarkoni, Sealr Ciresit
Judge, hedd thet the Ariamess dirert wetion
rabyte dom mot require the wsoaers of &
writ o sxscetion sxd i retorn odls boaks
before allowaty s dirwl dction agiinet the
pronary Tasdrer; that the Ghtrkt coort's
caterciiestion Gt 1 aoderirng persenadl
Injury yadgwent apnimet the torcamane wes
ot peotared br fresd  ooliogon or bed
faith and war tasfam binding cn tha pri-
WMAry iswprer wms oot Gearly arroosoos;
aod that tha syomm porer beasme sobro-
gatad to the rights of the insored to recorar
(rom (b primary izssrer logul srpanses it
e

Afforned,

i Coarg =33

In direewity cass, intsrpretation of dis-
trict oourt oo quaston of state baw i enti-
tled to preat Sefsrence.

T [wacanes i) L1(E)

Arasss atuls permitting  ngjured
party holding Judgment agalmal lort-Tenmr
tr moaloiadn direet sefion aguinal tort-fes-
sor's Habllily kmorer provided such judg-
ment remaind unsatisdied ot sxplration of
30 duye from wervitgg of ootice of ealey of

J7.

- -

LT L T
o bl B



