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I certify undar the panalety of paziuegy that I miiled the following:

. PETITLONEE LAMNBROS' RESFHNSE TD DPPDEITIOR OF THE UNLITED STATES TO PETITIONER'S
APPLICATION TO FILE SUCCEESIVE BECTION 2235 PETITION, DATED JILY 1O, 2001.
This Bocoment is Datedi: JOLY 17, 301,

oo this 1Ath DAY OF JULY, 2, from the U.5. Peoitentiary Lesaveoworth sallroom, to
tha following individuals via T.5. Mall FOR FILIDC IN THOIE ACTION

1. CLEBRK
D.6. GIAIRT OF AFFIALS POR TEE EICHTE CIRCTIT

Thomag ¥. Bagleton Court Houswe
Eoom 74,319

111 Scuth LOth Scraac
2t. Louls, Missourl E3142

0.5, CERTIFIED MATL W3, FOSO—a5%30-00X1-5T1 66T

ME FILING: Oue {1} origioal and thrae (}) copias.
2. Jaffray 5. Taulaan, Asnt. T.E. Attorney

U.5. Attornaya Qffice Diptrict of Nimwesots

00 V.5. Courthoums

¥ SJcuth Feurth GStrest
Mirpampolia, MNinnascta 55415

3. INTERNET RYIXASY TO CLOELL FMAR RICETS CEOUPS AND BUYCOMT BRAILL SUFPORTERS

0ry Lambroa, Pro Sa

« Ro. DAIE=124

V.5, Pepitemciary Laavaoworth

P.0. Box 100M}

Lawrarworth, Tanosas 68048-1000 1USA
Tab aita: wer.brailboycott.org



THITED STATEE COURT OF APPEALS
FOR THE ELGHIE CIRCUIT

JOEN CEREODET LAMEROS, *
PatitionsrfAppallant, * CIFIL AFFEL)L WO, 012703
vE. *
EE: CRIMENAL WG. 37617, 1.3, Derrice
INTIED STATES OF ANERTCE, * Court for the District of Ninnasota,
Ewspondapt /Appellas. * AFFIDAVIT TORM.

PETITIONER LAMBEROE® REEMESE TO OFRCSITION OF
THE DNITED STATES TO PETITIONER'Z APPLICATION
0 FIO& SOCCEESIVE IECYION 2233 PFEYITION. BATED
JY 10, I001.

Fatiticcsr JOHN CEBCORY LAMBROE, Pro 5o, (herelzalter MOVANT) respones
ta the govercwmut’'s sotion dated Julr LD, i‘.ml..tnl:ithd, "OFPOSITION OF THE TNITED
STATES TO PETITIONER'S APPLICATION TO FILE SUCCESSIVE SECTION 2133 PETITION.™

Hevant Jeasises sach and evexy saterial sallegation coutalned in the above
sotitled pleadizag by the govertment dated July 10, 2001, sxcapt a9 Becelinaliar may
b axpresasd aod apecifically sdoftted.

Tha follewlng ioformation is hiﬁ; pressnted under penalty of pariury
and 1w Tiua #ed corract to cthe best of this Movant's knowledge:

1. The govarossant 1is correct 1o thet Mevant is Filing &4 muccosnive

petiticn uoder 28 U.5.C. $2255 raining claims baded om AFFAEXDI v, NEN lem.

Li0 8.Ct. ZME (2000) .

Z. HMEMX WOTE chat the governsant INCOBARCTLY CITES APPREMDI, 120 1.8.
2348 (2009),

3. The government Tegquests thie court to dany this Movant's cequask ko
file a succesalve sectlon 2235 paticion becauss this court has Tld cthe Supreme Court

has not- made AFFRENDI retrosctive to caess on collateral coaview,

1.



. The goveroment faile to atets that the THIRD CIRCUIT has held

that & naw Jupmme Couct Case miy be sade Tetroactively appliceble to casms oo
colletatral teview, and thersfars tellef war bhe had on 2 gecomd or Burcesslse
§2255 motioo uodar $2235%, 1f tha case Exlle within one of the TELGDE wxcsptions.

Bew, WEST we. VAUGHM, 204 F.2d 53, 5% (3rd Cir. ZMG). Aleo, the XINTH CIRCUIT

has hald rhat, "[a]n axpreas atatemsnt of retroactivicy by the Buprsmw Couort is
not requirad for a babeag claim to rely on “a oew Tuls of coneCitutional lew, omde
ratTonackiva Eo cagas on callateral raview by tha Suprsas Court™ within The msaming
of tha sptltarcorimm and Effactive THasth Penalty Act (AFDFA}, puch that the claim
can b pregentsad in & SECOMD OB SOCCERSIVE HABEAS PETITION." Saa, FLOVERS wo.

WALTER, 239 F.3d 1096 (9¢h Cir., 2041).

ITLER we. GAIN, Casn Wo. D0-3541, Pecidsd Jess 2§, 2001 by tha U.E. Seprass Court

5. The goveromant DID BT address tha U.5. Suprews Court finding In

TYLEA v, CAIN, Caps Wa, 00-596L, daclded Juna 78, 7001, within ite' rasponns

dated July 10, 2001,

6. Toa Suprema Court raviswsd tha raquirssenty for raktromctivity £n
soma great dacafl in TILER. This Wovant belisves the Court conclyded that a case
cén bea pade ratrTomatiwa, Lf tha Suprema Court says that it is retrosactive, OH IF

it epecificelly sppliss ths matter retroactivaly. The Conrt foomd rthat neithar &

SPECIVIC FIATFRMENT, nor a SFECIYIC AFT)ICATION cf CACE had besn mkds rerroacTive,

tharefors the lower courtes in TTLER did not have the southority to apply CAGE
retroactively, Tha Court bowsvar Jid not dacide whether CAGE should ba spplisd
r!t!‘ﬂl-l:l:].‘?-.ll}', they limited thair holding br saying that the iesur of whather CAGE
should be applisad retrosctivaly vas not hafors them.

7. Hovant alesa halfsvas that FROT AHTE 1 in TYLER va. CATM 1a wary

ingtructiva a3 ta AFDPA raquiramanta: "[T]bls raquirsssnt diffsre from the oos
that appligcagnts miipr gatigfy In order to ochtain permincinn from the CETE OF AFPRALSR

to Flla a ascond or guccegalva pttitinn; As noted abova, a OHRT OF APPEALL may

2.



L

AUTRORIZE auch & filing only If ic determines that the spplicent makes m
PRETHA FACIE GBOWING" that the applicatiom satisfies the statutory afandard.
$224k(bI(33{C), But tn gurvive dimmissal iz distcict court, the spplicapt wuat
“sho[w]™ that the claim eetigiiam cha standerd.” See, TTLER, Foot Hota 3.

8, Hovent balievea that ba has sstisfisd tha standard of making s
"FUIMA FACIE SPBMING" to thim Court.

%, Movant BOES BOT havs access to the crer fifty (30) casas AEMAMDED

by the Unitad States Supreme Court as to vicletices of APFREMD] ve. NEW JERSETY,

120 8.0t. 234K (2000), to datermine if the Supress Coyrt EAS mads a2 EPECTFIC

APPLICATION or SPRCIVIC JTATIMENT ap to retroactivity.
0. Mowant offsred thia Court an ovarrisy of Kl ¥, BDAIWAY ELTEESS,

128 L.Ed.2d 274, 274, Band Notw 9m, %b (1994), oo page 11 of his MEMORANDIM OF

FACT AND LAN, a5 b0 tha Supreme Courca’ view ot the RETROMCTIVE APPLICATION of a
JERICIAL INTERFRETATTON OF AN EXLSTING STAIWIE, Tie Suprems (ourt hald:

"oa, 9. & judicial cowetiroctiom of a FTATOIE 1ia ano
TATIVE r T THE STA BEFE

A% WELL Af AFTEER THE DISIEION of thu cams giviug rlaw

tc that comatroction; . . . NUT WHEN TEN UWITED 3TATES

SUFRENT COTLT EENNFTWONE 4 ATAYWTE, THE ZOPFEENE COUNT I4

EIFLATNIAG ITHi DEBKESTANDING OF WEAT TEE EDLYIEE BLl ERANT

Y JINCE THE BiTE WA TEN FTATYRE BECMEE LAW;
in atatotory cases, tha Soprems Court has B ANPWRRTYY to
dapart Irom ctha conprassions]l comsowl sattisg  the DFFERCYIVE

BATE OF 4 L TEAT OMWMESS BN WEACTHD.*

Il. Almo RIVERE at 189, wetaced!

“It ta this Court's cesponaibility to say what & atatute
waand, atd once the court has epokan, 1t le the duty of
othet courts to respact that underatandiay of the governlng
tule of law., A judicial copatructicn of & is an
aithoritativs stetement of vhet the ZTAIUTR IEFORX
umum?msmwmmmnﬂm
THAT CONSTEDCTION .

l2. Thi» Movant i VERY CONCERNED as to this court™s posltion as to

the AEDPA ORE-TRIE GRLACK FERIOD iv authorieiog & SUCCESBIVE 32255, This problem

gocurred when pro se litigance filed and court's defsultad chers BATLEY/BOUSLEY

3.



argussenty. £ea, BATLEY ve, U.5., }33 L.Ed.2d 472 (1995} and BOOSLEY wa. U.5..

140 L.2d.24 828 [199B). Thia can be proven by reviewing the SECOND CIRCUIT decision

ig & care dipcugeing MAATLEY wu. U.5,, that the OME (1) TEAR BEGAN to run wvhen

BATLEY wes declded {nct whan it wes applisd retroaccively in BOUSLET we. U.5.).

See, TRIESTMAM wa. U.5., 124 ¥.3d 361, 371 and n.13 (2od Cir. 1997). Thia court

recently gtatad in ARDGLLAR ve. U.5., 240 F.3d &A%, &86 (8th Cir. 2001}, when this

court atated, "[E]vsn sssuwing the walidity of his comtention, we decline to

anthorize a FMCESSIVE #2255 proceading bacsuss ABDULLAR'S BALLEY claim i TTME-

BARRED. AFDPA wstablishes a DME-TEAR (RATK FENTOD, EESING OM APATL. 34, 1997,
in whirh federal defeadaots wars suthorized teo file a F2255 sotlon baged oo clalmw
axinting om the dete of its enackrwenr . . . Cooasguantly. ABDULLAH had t0 asRert
his BAILEY claim FEIOR TO APKIL 24, 1997." (emphasis sdded). Zes, ABDULLAE, Z40
F.34 at BBA.

13. Thias Mowant requesta thia Court Co review D.8. ws. SNITH, 441 F.34
%45 (Tth Cir. 2001) am to the OUnited Statea Suprems Court saking « SFBCIFIC

APFLICATION OF EETEOACTITITY tn APFAENDI wa. WO JERSKY, 1i0 S5.C¢. 2348 (iDH). 1In

SMITH tha U.5. Supreme Court ESMAMDED Zwith’s cass sfter the Seventh Circudr affirmed
his drug consgpiracy om DIRECT AFFEAL dus to a motion filed for Tessntancing umder
Tirle 18 0.5.C. $2582(c). The U,.3. Supresa Coutt cite for remacd de, MITH va.
T.8., No. 0D-5198, L6 L.Ed.2d 270 (2000}. The Saveoth Circuit ataced, "[Flor

a fourth tima wa conaidet acpumentcs pressnted by Anthouy Smich. The firer cima

the cage waa here, oo direct sppesl from hia conwlction, we rejected mosc of hie
contentions but remanded for ipquiry ioto the posaibility of jurer prefudice. . .
Tha dfactrict e¢ourt cejected Swith'a poaitden on rvwwand, snd we affirmmd in an uo-
publinhed order. . - Im April 1996 Smith bagsz the current rownd of procesdings by
filing a motion for resenteocing under 14 T.5.C. §31382{¢), contending that a retro-
- active change in the Septencipg Guidelinas required o reduction Iin his sentenca.

- - « FOT ANTER ISSULNG AFVREND] we. NFW JERSKY, 130 3.Ct. 2348 (2000}, THE STFREME

COMRT REWMANDED EMITE'S Cask TO ¥E TR FIRTEER COESTDERLTION."
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14. Thia Movant is requaating thie Court to review che above legal
logic that ia confusaing st timeg to thia Movaot, whan the ctocwlicy of ell logic
offared o sourt citings surrounding the retroactivity of APPRENDI.

15. Therefore, as par tha veading of TILER wa. CAIN. this Movent

baliaves that this court heaa the duty Co determuine that this Movsnt has sade a
TPRIMA FACIE SHOMING" to satie?y Che statutory standard te Eile & second or
pucceanive 12255 petition.

t6. If this Court doag not chooms to give RBETEADACTIVE APFLICATION of
thia Merant's requadt to file & sscond or succaasive $2255, chin Movent 1s
raqoasting chis Court to held this above-sntitled application IN AEKTANCE pending
tha Buprams Gourt's resolution of when AFPRENDI will bs made reircactive to cases
on collscersl raview. This rational should conserve tha: rascurces of thia Courk.

17. 1 JoEN GREGORY LAMBRDS declure under penalty of parjury that tha

foragoing ia Etus #od <orract pursusnt to Ticle 28 U-5.C.A.. Secticu 1746.

EXXCOTED OW:  JOLY 17, 2001.

Esapactfully submitcad,

ocho GCragory ros, Pro Sa
Aex. Xo. O00436=-114
T7.5. Fenlicentiary Leaveoworth

P.0. Box 10800

Laavamworth, Keosse 5S604B-1KK TEA
Sab mite: ww.brazilboycott.org



