February 19, 2010

John Gregcory Lambros

Reg. No. 00436-124

U.S. Penitentiary Leavenworth

P.O. Box 1000

Leavenworth, Kansas 66048-1000

Website: www.BrazilBoycott.org
U.S Certified Mail No.
7008-1830~-0004-2648-5413

HUGO CHAVEZ, President of Venezuela

C/0: Bernardo ALVARAREZ Herrera, Ambassador of Venezuela
Embassy of Venezuela in the USA

1099 30th Street NW

Washington, DC 20007

Tel. (202) 342-2214

RE: EXTRADITICNS FROM VENEZUELA TO THE UNITED STATES - VIOLATIONS
OF TREATY

Dear President Chavez:

Currently the United States 1s committing an "injury in fact"
to all persons extradited from Venezuela and countries that
include MAXIMUM SENTENCE LIMITATIONS expressed within extradition

crders, decrees and treaties. Court records reflect that the
extradited person 1is sentenced by U.S. Courts in excess of the
maximum sentence -~ usually 30-years for Venezuela, Colombia and
Brazil - with a term of "SUPERVISED RELEASED". U.S5. Courts have
clearly ruled that "SUPERVISED RELEASE" is a "TERM OF

IMPRISONMENT", because it is part of the punishment imposed for
the criginal crime. See, U.S. vs. ROBERTS, 5 F.3d 365, 368-369
(9th Cir. 1993); U.8. wvs, FETHERTON, 101 ¥3d 80, 81 (9th Cir.
1996).

The U.S. Department of State and the U.S. Department of Justice
continually challenge Venezuela's justice system under your rule

for the past eleven vyears. Currently banker Eligio Cedeno is
fighting extradition to Venezuela on the grounds he can't get a
fair trial, due +to his arrest in 2007 for helping businessmen

defraud the central bank of tens of millions of dollars. In fact,
"THE WALL STREET JOURNAL" sgstated within a December 24, 2009
article entitled "U.S. Immigration Authorities Release Venezuelan
Banker" by Dan Mclinski and John Lyons:



"All the same, Mr. Chavez is expected to give
a high profile to the extraditiocn fight at
home, and the issue could further strain
relations between Washington and Caracas. The
U.S. is already refraining from complying
with another extradition request from
Venezuela." (emphasis added)

U.5. DOES NOT HONOR EXTRADITION DECREE FROM SUPREME COURT OF
VENEZUELA AND THE VENEZUELAN MINISTRY OF FOREIGN AFFATRS PURSUANT
TO EXTRADITION OF CRISTOBAL RODRIGUEZ BENITEZ.

Cn June 4, 1998, the Supreme Court of Venezuela approved the
extradition of Cristobal Rodriguez Benitez, a Mexican citizen, as
per the June 25, 1997, request by the United States pursuant to
the U.S5.-Venezuela extradition treaty. The DECREE issued by the
Court stated in pertinent part:

"[T]his Supreme Court of Justice .....
GRANTS THE EXTRADITION of «ssss2. BENITEZ
.... such extradition being subject toc the

fact that the referred citizen shall not be
imposed a penalty involving death penalty
fsic] or 1life imprisonment OR PUNISHMENT
DEPRIVING HIS FREEDOM FOR MORE THAN THIRTY
(30) YEARS ..." {CT 88) (emphasis added)

On  August 17, 1998, the Venezuelan Ministry of Foreign Affairs
notified the United States Embassy of the extradition decree. The
notice provided that:

"Said extradition 1is conditioned +to the
understanding that ([Benitez] will not be
sentenced to death or 1life in prison OR
INCARCERATION FOR MORE THAN THIRTY (30) YEARS
...." (emphasis added)

On or about September 1999, the State of Califcrnia sentenced
BENITEZ to a sentence of 19-years—-to-life. BENITEZ'S attorney
argued that his «client should not receive a sentence more than
thirty (30) years, as per the DECREE ISSUED BY THE SUPREME COURT
OF VENEZUELA. The trial court denied BENITEZ'S reguest, stating
that 1t was not aware of ANY AUTHORITY GIVING IT THE POWER TO
FASHICON AN ALTERNATIVE REMEDY OTHER THAN THE SENTENCE MANDATED BY
CALIFORNIA LAW.

The California appellate court upheld BENITEZ'S convicticon on



October 11, 2000, stating that the treaty only provides that
BENITEZ 'S net be subject to the death penalty or 1life
imprisonment and the treaty did not define "imprisonment for
life," did not mention the THIRTY (30) YEAR SENTENCE CAP, and did
not expressly incorporate the Ceonstitution of Venezuela.
FURTHERMORE, the treaty did not define "satisfactory assurances,”
nor require the requesting state (here, the United States) to
ensure the assurances given are satistfactory to the reguested
state {here, Venezuela).

The California Supreme Court denied review of BENITEZ'S case on
December 20, 2000. BENITEZ'S filed a HABEAS PETITION on March 14,
2002, with the United States District Court, Southern District of
California.

U.S. District Court Judge J. Sabraw held on June 7, 2004, that
the California State appellate court did not viclate federal law
when it determined that the sentencing court for BENITEZ was not
BOUND BY THE TERMS OF VENEZUELAN EXTRADITION DECREE, WHICH
PROVIDED THAT BENITEZ COULD NOT RECEIVE "MORE THAN A THIRTY (30)
YEAR SENTENCE." See, BENITEZ wvs. GARCIA, 419 F.EBupp.2d 1234,
1244-1246 (S.D. Cal. 2004).

Judge Sabraw stated the feollowing regarding EXTRADITION DECREES:

"On the other hand, an EXTRADITION DECREE is
simply a pronouncement of a foreign court.
Such DECREES ordinarily fcllow & diplomatic
exchange between embassies and reflect the
assurances provided by the requesting state.

Under such circumstances, that 1is, when a
DECREE reflects the assurances provided by
the regquesting state, the limitations

ccntained in the DECREE have been held by
courts in the Second Circuit to be BINDING on
the requesting state. See, U.S5. vs. CAMPBELL,
300 Fr.34d 202, 211-212 (2nd Cir. 2002} The

Supreme Court, however, has not addressed
this issue." (emphasis added)
Foot Note 7: "The Second Circuit issued a

similar decision in U.S8. vs. CASAMENTO, 887
F.2d 1141, 1185 (2nd Cir. 1989). There, the
court - as 1in CAMPBELL - held the sentence
imposed by the district judge was limited by
the extradition order {which contained a
THIRTY (30) YEAR MAXTIMUM. id. at 1185."
{emphasis added)




See BENITEZ vs. GARCIA, 419 F.Supp.2Zd at 1245

On February 8, 2007 the United States Court of Appeals for the
Ninth Circuit held in BENITEZ vs. GARCIA, 476 F.3d 676 (9th Cir.
2007):

"Benitez's extraditicon was CONDITIONED upon a
limitation on what SENTENCE could be ENTERED
AGATINST HIM as well as what sentence he COULD
SERVE. When the Venezuelan Ministry of
Forelgn Affairs informed the U.S. Embassy of
the Venezuelan Supreme Court's decision to
extradite Benitez, the Ministry indicated
that the extraditicon was "CONDITIONED TO THE
UNDERSTANDING that the aforementioned citizen
will NOT BE SENTENCED to death or life in
prison OR INCARCERATED FOR MORE THAN THIRTY
{30) YEARS" (emphasis added). ADDITIONALLY,
BENITEZ'S EXTRADITION DECREE LIMITED WHAT
SENTENCE COULD BE 1ISSUED AS WELL AS WHAT

SENTENCE COUILD BE SERVED." (emphasis added)
"?This DISPUTE therefore turns o©on the term
SENTENCED, NOT THE TERM SERVED." (emphasis
added)

OBSERVATION BY LAMBROS: BRBasic CONTRACT LAW would not allow the
U.S CGovernment to take possession of BENITEZ if the U.S. did not
agree-upon the sentencing Jlimitaticn - T"CONDITIONED TO THE
UNDERSTANDING .... NOT BE SENTENCED caa. "Party cannot be
permitted to retain benefits received under CONTRACT and at same
time escape c¢bligations imposed by CONTRACT." See, GRILLET vs.
SEARS, ROERUCK & COMPANY, 927 F.2d4 217, 220 (5th Cir. 1991).

See, BENITEZ vs. GARCIA, 476 F.3d at 680.

"Venezuela had the right to REFUSE
extradition to the United States UNLESS IT
RECEIVED ASSURANCES THAT NEITHER A DEATH
SENTENCE NOR LIFE IN PRISON WOUIL.LD BE IMPOSED.
THE THIRTY (30) YEAR LIMITATION THAT
VENEZUELA SOUGHT TO IMPOSE MIGHT BE
ENFORCEABLE 1IF THAT CONDITION WERF AGREED TO
BY BOTH COUNTRIES. We are wary, however, of
enforcing extradition conditions that are
neither EXPRESSLY AGREED TO BY BOTH COUNTRIES
NOR CONTEMPLATED BY THE RELEVANT EXTRADITION
TREATY. A THIRTY (30) YEAR LIMITATION IS
THEREFORE NOT ENFORCEABLE." (emphasis added)




See, BENITEZ vs. GARCIA, 476 r.3d at 682.

On July

F.3d 676 (9th Cir. 2007):

16, 2007, the United States Court of Appeals for the
Ninth Circuit SUPERSEDED it holding in BENITEZ vs. GARCIA, 476

"RAUSCHER and BROWNE address limitations on
charged offenses; here, the extradition
DECREE attempts unilaterally to limit
BENITEZ'S sentence. No Supreme Court decision
addresses this issue." (emphasis added)

"AGREED-UPON SENTENCING LIMITATIONS ARE
GENERALLY ENFORCEABLE. 5See, e.g. U.5. vs.
CAMPBELL, 300 ®.3d 202, 211-12 ({2nd Cir.

2002). Though the Supreme Court has not
specifically addressed them, RAUSCHER states
that '[i]t 1s unreascnable that the ccountry

of the asylium should be expected to deliver
up such person to be dealt with by the
demanding government WITHOUT ANY LIMITATION,
implied or otherwise, upon it's prosecution
of the party.' 119 U.S. at 419, 7 S.Ct. 234."
(emphasis added)

"The U.8. - Venezuela extradition treaty
expressly provides for extraditions
conditioned on SENTENCING LIMITATIONS,
allowing the extraditing country to extract
assurances that 'the death penalty or

IMPRISONMENT FOR LIFE WILL NOT BE INFLICTED.'
See Treaty of Extradition, 43 Stat. 1698,

T.5. NQC. 675, AGREED-UPON SENTENCING
LIMITATIONS SHOULD BE ENFORCED." {emphasis
added)

"However, RAUSCHER and BROWNE interpret
negctiated agreements to extradite, not

unilaterally imposed conditions. VENEZUELA
COULD HAVE REFUSED EXTRADITION OF BENITEZ

UNTIT. THE UNITED STATES AGREED TO THE

SENTENCING LIMITATION. INSTEAD, VENEZUELA

RELINQUISHED CUSTODY."

See, RODRIGUE? BENITEZ vs. GARCIA, 495 F.3d 640, 644

2007).

(9th Cir.

FRAUD AND MISREPRESENTATION BY UNITED STATES EMBASSY 1IN

VENEZUELA:



On  June 25, 1997, when the United States recuested BENITEZ's
extraditicen from the Ministry of Foreign Affairs of the Republic
of Venezuela, a LEGAL CONTRACT WAS FORMED, as per the treaty
between the U.S5. & Venezuela. On November 4, 1997 and February
27, 1998 the Ministry of Foreign Affairs and the Attorney General
cf Venezuela corresponded with the U.S5., Embassy as to BENITEZ's
possible sentence. The U.S. Embassy stated that BENITEZ's could
receive a sentence of 2% vyears to life, which was offered to the
Supreme Court of Venezuela to consider as to BENITEZ'S request
for a thirty (30) vear sentence limit. See, BENITEZ, 419 F.Supp.
2d at 1237-1239.

DECREE OF SUPREME COURT oF VENEZUELA:

On June 4, 1998, a "FINAL DECREE" was entered by the Supreme
Court o¢f Venezuela as to the extradition of BENITEZ. The United
States Embassy in Venezuela was a part of the entire EXTRADITION
PROCEEDINGS, including correspondence from the Ministry of
Foreign Affairs of the Republic of Venezuela on November 4, 1997,
February 27, 1998, and August 17, 1998. In fact, an employee oi
the United States Embassy in Venezuela represented the United
States during ali JUDICIAL HEARINGS BY THE SUPREME COURT OF
VENEZUELA. When BENITEZ's attorney filed motions and stated
during open court that BENITEZ should not he exposed to a
sentence of more than THIRTY (30) YEARS, THE ATTORNEY
REPRESENTING THE UNITED STATES DID NOT OBJECT.

As you know, the term "FINAL DECREE" means a decree from which no
appeal may be taken or from which no appeal has been taken within
the time allowed for the taking of such appeals under the laws
applicable to such appeals, or a decree from which timely appeal
has been taken and such appeal has been finally decided under the
laws applicable to such appeals.

The United States Fmbassy in Venezuela DID NOT APPEAL OR OBJECT
TO THE “FINAL DECREE" entered by the Supreme Court cf Venezuela
on June 4, 1998, which stated BENITEZ was not to receive
"punishment depriving his freedom for more than thirty (30)
years, pursuant to the rules {found in the Constitution of
Venezuela and the Criminal Cgdel". See, BENITEZ, 419 F.Supp.2d
1234, 1238 (s.D.Cal. 2004).

FORMATION OF A CONTRACT WAS ESTABLISHED WHEN THE "FINAL DECREE"
WAS ENTERED AND THE U.5. TOOK CUSTODY OF BENITEZ:




The elements of a vwvalid contract was entered into between the
United States and Venezuela when the "FINAL DECREE" was entered
on June 4, 1998, as both parties where competent to the mutuality
of the extradition treaty and obligation of same. See, HENKE vs.
U.S5. DEPT. OF COMMERCE, 83 F.3d 1445, 1450 (D.C. Cir. 1996).

Therefore, the United States breached its promise to the Supreme
Court of Venezuela of a lawful, conditional CONTRACT |[FINAL
DECRFEE] when it allowed BENITEZ'S freedom to be deprived for more
than thirty (30) vyears.

WHO IS5 JOHN GREGORY LAMBROS?:

John Gregory Lambros, a U.S5. Citizen, was arrested in Brazil in
1991 by U.S. and Brazilian 0Officials, as per the regquest of the
United States Government. After contesting extradition to the
United States and being guaranteed by his Brazilian lawyers that
he would not receive more than a thirty {(30) year sentence, which
might have resulted in mandatory release AFTER GOOD TIME CREDITS
IN TWENTY-FIVE (25) YEARS, I was extradited to the United States
in June 19892 and convicted of cocaine offenses in January 1993. I
was sentenced toc MANDATORY LIFE WITHOUT PAROLE (death sentence)
fer censpiracy to distribute cocaine and three counts of
possession-with~intent-to distribute cocaine. 1 challenged the
digsparity between Brazil's extradition treaty, which clearly
states in ARTICLE XTI,

"The determination that extradition based
upon the request therefore should or should
not be granted shall be MADE IN ACCORDANCE
WITH THE DOMESTIC LAW OF THE REQUESTED STATE
[BRAZIL}, and the perscn whose extradition is
desired shall have the right +to use such
remedies and recourses as are authorized by
such law." (emphasis added)

See, EXHIBIT A. (STATE vs. PANG, 940 P2d 1293, 1358, affirmed 139
L.Ed.2d 608 (13997}

and my sentence, which should not have been more than thirty (30)
years including SUPERVISED RELEASE, to NO-AVAIL. Brazil's
Constitution clearly states within ARTICLE 5, Clause XLVII(b)
that there will be no sentence of LIFE. Also, ARTICLE 75 of the
Brazilian Criminal Code, limits prison sentences to thirty (30)
years. See trial excerpts from the extradition of MARTIN SHAW
PANG by the Brazilian Supreme Court Justices MARCO AURELIO,
MAURICIO CORREA and Justice CELSO DE MELLO, when they granted the
request o©of extradition of PANG to the United States, with the
following RESTRICTIONS:




"I also exclude the possibility of {[this
person] receiving a LIFE SENTENCE, therefore
establishing that he CANNOT REMATN UNDER THE
STATE"S CUSTODY FOR MORE THAN THIRTY (30)
YEARS." (emphasis added)

See, PANG, at 1350.

PR I grant the reguest now under
examination, with the RESTRICTION, which I
consider necessary, of COMMUTING THE LIFE
RESTRICTION, to a PRISON SENTENCE NOT TO
EXCEED 30 YEARS, agreeing completely with the
learned vote of the Hceonorable Mauricic
Correa." (emphasis added)

See, PANG, at 1352-1353.

"..... 1 oppose him, with all due respect,
only with the provisc that the Reguesting
State, in the event that the perscn sought
for extradition 1is condemned to LIFE 1IN
PRISON, +that his PRISON SENTENCE be limited
to a MAXIMUM OF THIRTY (30} YEARS." (emphasis
added)

See, PANG, at 1345-1347

My attorney REFUSED to appeal my MANDATORY LIFE SENTENCE WITHOUT
PAROLE as to the disparity between Brazil's DOMESTIC LAW - which
does not allow a prison sentence to exceed 30-years LESS GOOD
TIME CREDITS - and my sentence. The appeal filed by my attorney
was based on the fact that the conspiracy charge sentence was not
mandated, as the MANDATQRY part did not take effect until
November 1988. I was resentenced. See, U.S. vs. LAMBROS, 65 F.3d
698 (8th Cir. 1995}). See, EXHIBIT B. (U.S. vs. LAMBROS, 65 F.3d
at 698).

WHO IS "BOYCOTT BRAZIL" - www.BrazilBoycott.org ?2:

John Gregory Lambrcs 1s Founder and President of "BOYCOTT
BRAZTIL", a website and non-preofit crganization to educate the
world as to the illegal extradition processes that exist within
Brazil's State and Federal Government. Also, the objective of
"BOYCOTT BRAZIL" 1s to undertake acticens on the behalf of persons
being extradited to the United States "in a way that increasingly
assure that they receive SENTENCE LIMITATIONS CONTAINED WITHIN
EXTRADITION DECREES AND TREATIES, which are made in accordance




with the domestic laws of the reguested country." Therefore,
effective and enduring representation in the decisicn making
councils of government, as well as by applying processes which
will obtain direct and indirect reimbursement for the unfair
exploitation to which they may have been subjected. "BOYCOTT
BRAZIL" has over one million (1,000,000) supporters worldwide and
commanded TOF LISTINGS within search engine ratings within
Google, Yahoo! and MSN/BING for over ten (10} vears under the
terms "BOYCOTT BRAZIL" and "BRAZIL BQOYCOTT".

CONCLUSION:
President Chavez, may I suggest that you contact your Attorney
General - TLuisa Ortega Diaz - and suggest that the U.S.-

Venezuela Extradition Treaty be AMENDED to INCORPORATE ALL ORDERS
MANDATED WITHIN DECREE'S BY THE SUPREME COURT OF VENEZUELA. I
believe Article IV within the extradition treaty needs to be
rewritten tc express some of the feollowing information:

1. Venezuela prohibits the United States or
any court within the United States to impose
any sentence greater than thirty (30) years
nor will that person serve more than thirty
(30) years.

2. Venezuela and Brazil both agree to grant
BAIL 1in extradition cases if the extraditee
in fact weoculd be admitted to bail in the
reguesting country. The Supreme Court of the
U.5. held that federal courts could grant

bail in extradition cases in ‘"special
circumstances." See, WRIGHT vs. HENKEL, 190
U.s. 40, 63; 23 &5.Ct. 781, 787 (1903). A
"SPECIAL CIRCUMSTANCE" can be if the

extraditee would have been admitted to bail
had he been arrested 1n the requesting

country. See, MATTER OF EXTRADITION OF
NACIF-BORGE, 829 PF.Supp. 1210, 122¢-1221
{D.Nev. 1993); MATTER OQF EXTRADITION QOF
MORALES, 906  F.Supp. 1368, 1373-1376

{5.D.Cal. 1995).

3. Venezuela prohibits the United States from
denying the person extradited any good time
credits and/or benefits other priscners
receive for the same crime.

4, The United States agrees to all SENTENCING
LIMITATIONS in the prosecution cof the party
extradited made in accordance with the




DOMESTIC LAWS OF VENEZUELA and stated within
the extradition DECREE ISSUED BY THE SUPREME
COURT OF VENEZUELA.

5. The United States will pay both Venezuela
and the person extradited $100,000.00 a day
for any agreed-upon sentencing limitation not
enforced within this extradition treaty,
starting the day of the sentencing breach in
the United States. This treaty between the
U.S. & Venezuela 1is sul generis, and as a
CONTRACT between two scovereigns, sets forth
its own Jlaw. See, MATTER OF EXTRADITION OF
NACTF~BORGE, 829 F.Supp, 1210, 1213 {(D.Nev.
1993).

6. The United States has agreed to all

sentencing limitations within this
extradition treaty including the domestic
laws of Venezuela, on the day Venezuela

relinguishes custody of the person being
extradited tco the United States,

I believe vyour reguest to AMEND the U.S.- Venezuela Extradition
Treaty with the above changes will assist you in your current
request for the extradition of Eligic Cedeno from the U.S5. and
the other extradition reguest you have pending that the U.S. is
refraining from complying with.

Please note that the Colombian Supreme Court ALWAYS includes a
resolution that states, "....., 1f extradited and convicted, ....
MUST NOT be sentenced to more than thirty (30) years." My
research indicates that every person extradited from Colombia to
the U.S. has never receilved a sentence greater than 30-years and
has been entitled to good time credits and benefits granted to
other prisoners serving a sentence for the same crime. May T
suggest that Attorney GCeneral Luisa Ortega Diaz contact the
Attorney GCeneral for Colombia for suggestions in AMENDING your
extradition treaty with the U.S5.

The United States fraudulent restrictive policy towards the
"FINAL DECREE" of the Supreme Court of Venezuela must be stopped
in extraditions to the United States.

Thank you in advance for vyour consideration 1in this most
important matter and please feel free to contact me for any
assistance in legal research.

10



Respectfully submitted,

’ _ ///.
~-John GreGory Lambros
ite: www.BrazilBoycott.org
ENCLOSURES:

EXHIBIT A. (defined within)
EXHIBIT B. (defined within)

EXHIBIT C. (U.S. wvs. CASAMENTO, 887 F.2d 1141, 1185 (2nd Cir.
1989} (Note how the Federal Court changeg Spain's decres of a
prison sentence to no more than 30-years - which would of
included good time credits - to a sentence of 45-years with an
order that Badalamenti be released after 30-years. The court
switched the words ‘"“sentence" and "serve".) Again, the U.S. is

Exhibit D. {U.S. vs. CAMPBELL, 300 F.3d 202, 211-212 (2nd Cir.
2002) (Costa Rican Court decree stated that Campbell will not
receive a "sentence" o©of mcre than 50G-years in U.S. The U.S.

Federal Court 1in New York sentenced Campbell to a "sentence" of
155-years with an order that Campbell was to "serve" no more than
50-years of that sentence.) The U.S. does it again - switching
the words in the extradition decree from "sentence" to "serve".

Exhibit E. (June 4, 1993, letter from U.S. Attorney Hermann for
the District of Minnesota to John G. Lambros' attorney Charles W.

Faulkner as to '"whether a mandatory 1life sentence [without
parole] 1is barred by the specialty doctrine [as toc extradition
treaty between Brazil-USA].") Even the office of International

Affairs at MAIN JUSTICE will not follow the law within the
extraditicn treaty between Brazil-USA. See, U.S. vs, LAMBROS, 65
F.3d 698 (Bth Cir. 1995).

ol
Internet release to all supporters of "BOYCOTT BRAZIL"
Release to www.BrazilBoycott.org

Release to glcobal press

File
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OPINION APPENDIX B—Continued

4 A declaration that there exist and will
be fortheoming the relevanl documents re-
quired by Article IX of the present Treaty.

If, within a maximum peried of 60 days
from the date of the provisional arrest of the
fugitivie in accordance with this Article, the
rerquesling State does not present the formal
request for hiz extradition, duly supported,
the person detained will be set at liberty and
a new request for his extradition will be
accepted only when accompamed by the rele-
vant documents requived hy Article 1X of the
present Treaty.

Article TX

The request for extradition shall he made
through diplomatic channels or, exeeplional-
ly, in the ahsenee of diplomatic agents, it
rmay be made by a consular officer, and shall
be supported by the following documents:

1. In the cuse of a person who has been
convicled of the erime or offense for which
his extradition is sought a duly errufied or
authenticated copy of the final sentence of
Lhe competent cowrt.

9 1p the case of a person who is merely
charped with the erine or offense for which
hig extradition is soughl: a daly cerlificd or
anthentiested copy of the warram ol arrest
or olher erder of detention issued by the
competent  authoritics  of  the requesting
Slate, topether with the depositions upon
which sueh warrant or order may have been
issued and such other evidence ur prool as
may be deemed competent in ihe case.

The doenments specified in this Article

must contain a precise statement of the crim-

mal et of which the person sought is
charged or convicled, the place anid date of
the commmission of the eriviinal act, and they
must be accompanied by an authenticated
copy of the texts of the applicable laws of the
requesting State including the laws relating
to the limitation of the legul proccedings or
the enforcement of the penalty for the erime
or offonse for which the extradition of the
person’ is sought, and data or records which
will prove the idenlity of the person sought.

The doruments in support of the request
For extradition shall be aceompanied by a

EXHIBET  A. | ¥
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duly certified transtation thereof inle the lan
puage of the requested Btale.

Article X

When the cxtraditien of a persan has Leern
recuested by more than one State, aclion
ihereon will be taken as follows:

1. If the requests deal with the same
criminal act, preference will be given to Lie
request of the State in whose termitory the
st was performed.

9. If the requests deal with different
crimingl acts, preference will be given to the
request of the itate in whose torritory the
wost serions crime or offense, the opinion
of the requested State, has been committed.

4 1f the requests deal with different
eriminal acts, but which the requested State
regards as of equal gravity, the preference
will be determined by the priority of the
requests.

Article X1

The deiersination that extradition hased
upon  lhe request therefor  should _|gesor
should not e pranted shall be made 11 accor-
danee with the domestic law of the requested
Siate, and the person whose extradition is
desived shall have the rght to use sueh rem-
pdies and recowrses as dry anthorized by
such law.

Article X1

If at the time Lhe appropriate anthoriiies
of the reguested State shall consider ihe
doenments  submitled by the requesting
State, as required in Article 1X of the pres-
ent Trealy, in support of its request for the
extradition of the person sought, it shall ap-
pear that such documents do pot constitute
evidence sufficient to warrant extradition un-
der the provisions of the present Trealy of
the person sought, such person shall be sel
at liberty unless the requested State or the
proper tribunal thereof shall, in conformily
with its own laws, order an extension of time
for the submission by the requesting State af
additional evidence.

Article XI11E

Extradition having been pranted, the sur-
rendering State shall communicate promplly

/”-%\\
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OPINION APPENDIX A- Continued
according to the Criminal Law Code, Article
26ty

1o cause & fire, expesing to risk of life,
the physical integrity or the property of
anviher:

I'enaltv—--confinement, from three to s
YRS,

“drach”, there is
first

i1 eonsdering the resuluing
the qualifying lelanse] meluded in’ the
porting of Article 25, wlich says:

If sericns hodily harm resulis from an
sptentional erime of cormmon danger, the
i inercased by halfl—the

results n

rlann sentencs
enalty of Article 2h0- - i
leath, it is doubled. o the case of non-

ineenticnal [erime] [Hlegible] and then by

1
1
(
laek of prudence, neghgence and lack of

akill —if  bodiby
firp—results  from the ach

harm— i roiates.

the ]')l':l'a;d‘\.:-.‘
voatd be increased by half, results
death, the sentenee impuzed for Non-In-
Lentional Homicide s mereased b ame
Wi
N luoldng at the facts mothe nArTative, my
avinior s thal the casc from the pomt of
s inte considar
slion Brasilian legislation, s in the first
portion of Article 258 Al our Crintpal Law
om this, with Jus-

wiew o dual eriminality, ta

(e, Therefore 1 agroes.
tier Franeiseo Rezek.
Thore e the dssue of Do senience. The
catablished jurisprwdence of this Cenrt, |
_[ﬁ;__‘-,buheve, anless 1 oan pastakern, 38 W lay
Jown conditions for granting the Extradition,
when Lhere is the risk of the TPersen Soughl
Therefore, we
clause

being sentenced o death
vare in

proceed with the uim
VIV of the list of basie gnarantees, as
included in the Constitution, Article §'s Yea-
put”, pertaining to foreign nulionals fving in
Brazl. The question 1s 1s b nossible to
distinguish; s il possible Lo establish the
application of the clause, obatructing certain
procedure, if it imphies in “death”, and not
proceed il exactly the same way, when there
is 1isk of 4 life sentence?  Whal would be the
basis for the diverpgence, i guaranices are

placed in the same clause of Article 57
Article B.is categorical, wn clause XLVIL .

3L VII- -there will be no sentences:

EXHIBIT
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) of desth, unless war has been declared,

secording Lo Article 84, XTE;

b1 of life [In prigond; %

¢t of fureed labor;

di of exile:

e of eruelty;
1

ow this Courl's Junsprudenee

do not see
can mmake o stand as to the resinietion, con-
cerning paragraph “a” and nol contimie in
the same veln, sinee the Lasis is the same, as
{o paragraph "B, coneerning the irnpossibili-
ty of a life sentence, as it exiats in American
Jaw,

First, 1 am unable—-and in this respeet am
ane of Justice Francisco ez s diseiples. -
to place the Treaty above the Politieal Liocu-
ment of the Bepuhlic [Constiwtion] T look
ot iis content and 1 place the troaties ab the

wane level as our ordinary laws.

Qneond, eoncerning specific law, which some
think it i demanded by constitutional rude,
we do have that  Our Crimunal Law Code
clates that no one will remain in prisen for
faore ihan Lhirty years. Thus, the require-
mem defined moour jurisprudence is being
sehped by the very Bragilian Criminal Law
Code,

Therefore, i thie vase, ] remove the possibi!
e Person soaght for Extradition to
anewer for Murder in the First Degree- -
having in wind the material confliel, the four
counts, the four Murders _gnd, further, 1
o exclude the possibility of [this person)
receiving o e sentence, therefore cstablish-

iy for

ing that he cannot remain under the State’s
custody for move than thirty years. e

I grant the Requestﬁfﬁ(;J Fixtradition] on
these tering, therafore, partially.

[Sigmature Degible]
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JUSTICE CARLOS VELLOSO: Mr. Drust-

dent, In examining the request for
_li‘r,r;cxtz'aditiﬁn, the Brazillan judge st veri-
fy if the mentioned eriminal acts, aceording
to the laws of the Requesting State, arc also

typical here, [dual eriminality] L.e., if they
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SPINTON APTENIHE fi- -Continged
mately Juned in internationsl treaties, and
another based on constitutional statute -
regulations that are cloarly re
vealed as unmatehed in degree of validity,

standard

efficaey and authorily

It 1z ne
{hat the standard derived from international
treatics, within the TBrazilian lega) system,
aliows Lhe placement of these aets of pubhic

sneary o accentizte, in this respeet,

imternntional law, in the lerareky of sources,

in the same plane and depree of eificacy
piven to interngl lowe of an infra-constitu-
GIOSE ATFREDO BORG-
1%, in Revista de Direiy Tributarie {Taxa-
tion Law Magazine], vol 27-15, pg 170-1745
FRANCISCO CAMPOS, in RDA [expansion
unknenen) A7 7462 ANTONTO ROBERTO
5 '\’»’II’ ’UO DORLA, “Da Lei Tributaria oo

tional character.

Pornpe’” 1O Taxation Law i Tinel pg 41,
160k uLLnI DO ATALTEA, “Apontamento
de Cieneln das Pinangas, Thireito Financeiro e

0k

Tuxation Law Code,

Supence Pinanes and
Annctaed] pge 110,
Lags, WT fexpansion nekoewn) TRINIU
SPRENGER, “Carse de Dircilo Triiernacion-
al Privage”

ributaric” [Finance

[Trivate  Daersatonad Law
Conrse], pe 108 112, 1878 Fore J0OSE
PR ANCISCD REZRE. “Tereite dos Trata-
(,1‘(,\5_-‘7 lll Tl

305, (4, Forense, v.g.0.

Tndeed,
cedenee e priontiy of these {o

caty Laws], pg. 470 400, e 38—

Chere i ue Derareiie-standard pre-

-ﬂni.ermui{mal

acts, compared Lo mdernal LOsRIE taw, spe-
clully arcording to clauses ontamed in the
Constitution of the Republic, sines the exter-
nad standard practice 1s net superimpased on
what is found it our Basic Law level.

[ know, Mr. President that 1 1080 this Couart
chauged its orientation as fa-as the jurspr-
dence s concerned, which couditioned the
handing over of the person sought for extra-
ditian to the exwtence of u formal agreo-
ment —previously done by the requesting
Sealeo coneerning the commutation of the
netion

(RTS 108 £ 18 -RTD 11 /

life sentenee penadly 1 bemporary sd
of prisen sentences
16).

In fact. Joxtradition Hearing No. 426 3, re-
guested by the Government of the 1 United
Sptes of Amerien, led the Fedeval mupreme
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(ourt, per majority vole 10 declare . -
relevant the allegation for the restriction of
life: senlenee, commutation in prisen sen-
Lenees, due o lack of provision In the Law or
in the treaty” (RTJ 115 7 959).

Despite the current preva) ihng orientalion n
this Court, [ do not see—-comsisient with
he voles in previous extradition hearings
{Fxi. 4&6--The Momarchy of Helgiim, for
instancer —how o gve precedence to penal-
ly rules ouly prescnt in formal agreements

(international treaties or simply of a logal
nature as far as rales contained in the Con
stitution, which prohibit, dh‘gOlULLL} Lhe 1m
position of any }Lml F o lifelong charac.
tor (OO, Article b, (lausL }L'\’ll bi.

absolule an rl
impossible to bypass, containg, in reality,

very basis of the iegal norm (‘f)ll‘w(]llddtf‘(i b
Article 75 of the Braziliun Criminal Co
which limiss the maximum prison senlence o
50 1thirtyt vears (DAMASIO R DF JESUS

“Ciodige Penal Anotado” |Criminal Law (,um
Annotated] pgo 212, Bth Edition, 1990, -

This cemstitutional prohibition, 4

raivns CRELSO DELMANTO ) “Codio Pen
Comeniade” [Comments on the Criminal
Law Codel, pe. 121, 8rd ed., 1994, Renovar;

1,10 FABRIND MIRAD }‘"Hu, “T\mmm. de
1)111 o Penal” [Crinnal Law Manuall, vob
Laon, item 7.0.7, 9th ed., 1995, Atlas, AT VA
R} MAYRINK DA COSTA, “Direito Te-
nale Parte Geral” (Criminal Taw-—General
Part], vel. L tome 11/ 579, 4th ed, 1992
Forense; JORGE ALBERTO ROMBIRO,
“Cirse de Direite Penal Militar” [Military
Crininal Law Coursel, p. 196, item No. 114,
1904, Saraiva; 1.ULZ VICENTE CERNIC-
HIARG / PAULO JOSE DA COSTA JUN-
10R, “Direito Penal na Constituigac” [Crirni-
nal Law in the Constilation], p. 112-114,
1940, BT,

From the ieachings of CELSO RIBBIRG
BASTOS (Comentario 4 Constituigao do Bra-
et [Comments on the Brazilian Constitu-
tion], vol. 2/ 242, 1989, Yaraiva) for whom the
Brazilian criminal lt,gls,lature "
very well the sense of the Greater Law pr
cept”, because in fixing the Iumt of t,imi*.
mentioned (CC, Articde Th), t defined the
maxiinum peraty legally pusm‘ihle i our
country.
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Id. The Fifth Circuit reasoned that the
Commission’s invocation of broader authority
to support section 4B1.1 would have prospec-
tive application. 7d. Following the Bellazer-
tus opinion, the Sentencing Commission sub-
mitted to Congress a nearly identical amend-
ment to the hackground commentary to see-
tion 4B1.1. 60 Fed.Rep. 25074, 25086-87
(1995). If there is any doubt that the Com-
migsion was relying on section 994(h) as its
authority for the inclusion of conspiracy in
the enumeration of offenses, such doubt is
swept away by the Commission’s more recent
efforts to extend the statutory basis to sec-
tion 994, specifically subsections (1){f). The
amendment specifically cites 28 US.C.
§ 994(a)~(f) as authority for section 4B1.1.
Moreover, the stated reasen for the addition-
al background commentary is the Price deci-
sion. 60 Fed.Reg. at 25087, This proposed
amendment confirms that the Commission’s
sole rationale and authority for section 4B1.1
is section 894(h). and remained so at the time
Mendoza-Figueroa committed his offense,
entered his guilty ples, and received his sen-
tence.

In my view, Price und Bellazerius have the
better argument because they apply the
guidelines and commentary as written. The
Sentencing Commission plainly meant what
it said in stating that section 994(h) was the
basis of its Guideline. This is made abun-
dantly clear by the Commission’s proposal to
modify the basis for the Guideline, as noted
by the Fifth Circuit in Bellazerius, 24 F.3d at
702, and by the Commission’s subsequent
submission of the modification to Congress.
60 Fed.Reg. at 25086.

For these reasons, [ conclude that the
Sentencing Commission exceeded its statuto-
ry authority by including a drug conspiracy
offense in the definition of a career offender,
and I would reverse the sentence.

O ¢ KEY NUMBER SYSTEM

—vimx
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UNITED STATES of America, Appellee,
V.
John Gregory LAMBROS, Appellant.
No. 94-1332.

United States Court of Appeals,
Kighth Circuit.

Submitted May 18, 1995,
Decided Sept. &, 1995,

Following his extradition from Brazi),
defendant was convicted in the United States
Distriet Court for the Distriet of Minnesota.
Diana 5. Murphy, J., of conspiracy to distrib-
ute cocaine and three counts of possession of
cocaine with intent to distribute. Defendant
was sentenced to life in prison, and he ap-
pealed. The Court of Appeals, Wollman,
Cireuit Judge, held that: (1) defendant was
not subject to statute’s mandatory life sen-
tence for conspiracy to distribute cocaine; (2)
career offender provisions of Sentencing
Guidelines were applicable to defendant’s
conspiracy conviction and one of his posses-
slon convictions; (3) evidence established
that defendant was not tortured in Brazil
with complicity of American officials while he
awaited extradition; (4) evidence sustained
finding that defendant was competent to
stand trial; and (5) evidenee sustained find-
ing that defendant willfully perjured himself,
warranting sentencing enhancement for oh-
struction of justice.

Convictions affirmed; sentence vacated
and remanded.

1. Consgpiracy =51

Defendant who was convicted of a con-
spiracy to distribute cocaine was not. subject
to statute’s mandatory life sentence, where
statute did not take effect until well after
conspiracy end date charged in indictment.
Comprehensive Drug Abuse Prevention and
Control Act of 1970, § 401(bX1)(A)iD), as
amended, 21 T.S.CA. § 841 1(A)XDD.

2. Criminal Law <=51
Defendant who was convieted of conspir-
acy to distribute cocaine was not eligible for

EXHIBIT B.
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U.S. v. CASAMENTO 1185
Cite as 887 F.2d 1141 (2nd Cir. 1989)

authorities that he was to be tried for
heroin dealing when, Badalamenti asserts,
the evidence at trial showed, at most, that
he had participated in a conspiracy to im-
port only cocaine.

The factual premise of Badalamenti’s ar-
gument is incorrect. The government
sought Badalamenti’s extradition from
Spain on the basis of an indictment which
charged Badalamenti with participating in
a conspiracy to import marcotics into the
United States. At trial, the government
presented evidence that Badalamenti in-
deed had participated in such a conspiracy.
Since the government represented to Span-
ish authorities that Badalamenti was in-
volved in a narcotics trafficking conspir-
acy, and then presented evidence at trial to
support this charge, his claim of deception
fails. His first argument, therefore, is
without merit.

{47] Next, Badalamenti argues that his
conviction on count two, for engaging in a
continuing criminal enterprise in violation
of 21 U.B.C. § 848, violated the terms of
the treaty under which he was extradited.
He argues that, since under the treaty a
person can only be extradited for crimes
punishable in both Spain and the United
States, Treaty on Extradition, May 29,
1970, United States—Spain, art. II, 22
U.S.T. 738, 738, T.I.A.S. No. 71386, and since
Spain has no crime equivalent to the one
delineated at 21 U.S.C. § 848, his conviction
for that crime was improper. This argu-
ment also lacks merit. In Messina v Unit-
ed States, 7128 F.2d 77, 79 (2d Cir.1984), we
made it clear that an extradition treaty’s
requirement that extraditable crimes be
punishable in both nations *is met if the
particular acts charged are criminal in both
jurisdictions, regardless of whether the
crimes bear the same names.” See also
Collins v. Loisel, 259 U.8. 309, 311, 42
S.Ct. 469, 470, 66 L.Ed. 956 (1922}, Here,
count two of the indictment charged Bada-
lamenti with having committed a series of
narcotics-related violations. In essence,
count two charged Badalamenti with hav-
ing participated in narcotics trafficking.
As Badalamenti concedes, trafficking in
narcotics is punishable as a crime in Spain,

EXHIBIT C.

thus, we conclude, his conviction on count
two did not violate the extradition treaty.
The fact that Spain may have no narcoties
law bearing the characterization “continu-
ing criminal enterprise” or containing the
identical elements as § 848 is of no conse-
quence here.

[48] Finally, Badalamenti argues that
his forty-five year prison sentence violates
the terms of his extradition order from
Spain. Badalamenti argues that in the ex-
fradition order, Spain prohibited the court
from sentencing him to more than thirty
years i prison. However, the extradition

‘order requires only that “the maximum

period of imprisonment may not in_any
event exceed 30 years.” Instead of select-
ing a thirty-year sentence, which might
have resulted in mandatory release after
good time credits in twenty to twenty-three
years, the district judge sentenced Bada-
famenti to prison for forty-five years but
ordered that he be released after thirty
years. Therefore, the sentence does not
violate the extradition order.

XIII. Cross—Examination of
Badalamenti

[49] In its case-in-chief, the government
presented evidence of taped telephone con-
versations in which Badalamenti spoke in
what appeared to be code with several of
his co-defendants about what appeared to
be business transactions. In his defense
case, Badalamenti took the stand and testi-
fied that these telephone conversations had
rothing to do with drug trafficking. On
cross-examination, the prosecutor ques-
tioned Badalamenti at length about the
subject matter of these conversations. Ba-
dalamenti refused to answer many, but not
all, of the prosecutor’'s questions. After
the completion of the prosecutor’s cross-ex-
amination, the other defendants and the
government stipulated that if questioned
by the other defendants, Badalamenti
would refuse to answer the same questions
he refused to answer during cross-examina-
tion by the government.

On appeal, Catalano, Mazzurco, and Giu-

seppe and Salvatore Lamberti argue that
their rights under the due process clause of

”
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U.S. v. CAMPBELL 211
Cite as 300 F.3d 202 (2o Cir, 2002)

quent conviction for vielating the stal-

ute.

(ALSAs Alfidavit ©17.)

Presented with this affidavit and copies
of the indictment and the statuatory provi-
siong, the Costa Riean Criminal Court
granted extradition, and its decision was
alfirmed on appeal. We thus reject Camp-
hell's eontention that the Costa Rican gov-
ernment did not knowingly consent to his
extradition to face § 924(¢) charges carry-
ing cumulative penalties.,

3. Complicnce With the 50-Year Con-

difion

181 Campbell also contends that his
155 vear sentence violated the terms of
the Costa Rican government's grant of
extradition, which included the condition
that the United States wounld not sentence
him to & prison term longer than 50 years.
Given the record of the communications
hetween the twe nations, and the district
court's judgment as a whole, we see no
violation.

In the initial grant of extradition, as
translaied, the Costa Rican Criminal Court
imposed the condition that the United
Srates must promise that Campbell “will

—r——

not receive a sentence of more than H0

vears.,” Extradition Decree,  In response
To that condition, the United States De-
partment of State promised that Campbell
would “not he sentenced to serve a term of
greater - han 50 vears”
(State Department Note (emphasis add-
edy), and the United States Distriet Court
for the Fastern Distriet of New York gave

imprisonment

the assurance that that court would not
“Impose any sentenee pursuant te which
the defendant wordd seree o term of im-
prisomment of greater than fifty vears”
(1997 Order at 2 (emphasis added)).

I lHght of the possible lack of congru-
ence between the phrases “will not receive

a sentence’” and will not be sentenced tu
d sCHLLet

EXHIBIT D.

sserve,”  the  United  States,  following
——

Camphells conviction, sought elarification
ag to whethier the judgment could permis-
sibly anncunce a longer term. 8o long as
Campbell's release wax guaranteed after
no more than 50 vears. The Costa Rican
sovernment plainly responded in the affir-
mative.

thut

The Costa Rican Ministry stated

the guilty verdiet issued in the United
States against a person who was extra-
dited from Cesta Rica wiay ke vefer-
eiee to the geveral anosid of jodd thne
to e ingposed. However, both the dis-
nositive part and the explanation of pur-
noses piust establish in a clear and man-
ifest fashion that the maximum sentence
to he served is fifty years, as provided
by Article 51 of the Costa Rican Crimi-
nal Code.

(Costa Rican Minisury Letter (emphasis
added)) We think it plain that the Costa
Rican government’s reference to “ver-
diet™—given its conception of a decument
that would not only announce guilt but
would also impose sentence—was a refer-
ence not to the jury's finding but rather to
the judgment of conviction.  And plainly
the Costa Rican Ministry stated that so
long as the dispositive part of the judg-
ment made clear that Campbell could
“serve[ [V no more than 50 years, the judg-
ment could permissibly make reference lo
the mmount of jail time that would general-
ly he applicable.  Our interpretation ol the
Costa Rican Ministry Letter is confirmed
by the language of the accompanying let-
ter from the Costa Rican Consul General,
which stated that

[Tihe werdict in {he United  Stales
against on celvadited nevson] | oo re-
fer to the fotal yeavs that the accised
can_be indicted Jor. Nevertheless, the
sentence must state, in a elear and mani-
fost way, that the maximum time the
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dcctuged must sferve 15 o0 vears., This
would be the veal serving time,

(Costa Rican Consul General's Letter tem-
phasiz added).)

In accordance with these clarifications,
the district eourt, after anncuneing a sen-
tenee of 135 years, stated that in UI‘dE:I_‘-EO
comply with the terms of the Fxtradition
Decree the judgment wenld be clarfied by
an accompanying vrder making clear that
Campbell was te serve no more than 50

i

vears of that sentence. The court then
attached to the judgment of convietion an
order stating that Campbell “shall be re-
leased alter he serves a period of incar-
ceration not  greater than 50 years”
Judgment Addendum at 2. That order
conslitutes an integral part of the judg-
ment, and it clearly and dispositively es-
tablishes that the “maximum sentence” 1o
be served by Cumpbell—his “real serving
time"—s 50 vears. Accordinglyv, the sen-
terice imposed complies with the terms of
the Costa Rican government's grant of ox-
tradition.

Finally, we note that it was well within
the discretivn of the district cowrt to im-
pose its sentence in the form ot a 150-year
sentence with an order that exactly 30
Bl
years be served, without any diminution
for, e.q., good lem@m
ensure that Campbell would be incarcerat-
ed for the full 50 years permitted by the
Extradition Decree. See. ey, United
States n Cosainento, 837 .24 1141, 1185
(2d Cir 1089 (extradition decree requiring

e —

only that “the muximum period of impris-

onment may net in any event exceed 30
years” not viclated by Judgment “sen-
ming the defendant] to prison for forty-
five yeurs but ordering] that he be re-
Temsed alter thirty years” (nternal quota-
tion marks ()n;ittetl)), cert, denied, 493 US.
1051, 110 8.0 11380 107 LEd.2d 1043
{19907

B, The Apprendi Challenge fo He 20—
Yeur § 9240¢) Senterces

[91 At the tme of Camphell’s offenses,
§ 92:d(e), which prohibits the use or carry-
g of a fircarm during and in relation to a
crime of viclence, provided that & defen-
dant’s [irst § 824{¢) convietion requives im-
position of 4 prison term of tive vears and
that “|i|n the case of hiz second or =ubse-
quent conviction under this subscetion,
such person shall be sentenced to impris-
onment for tweniy yvears.” 18 U.s.(C.
§ 92Ue) 1) (1933 & Supp. 111990). Camp-
bell was convicted of § 924(¢) violations in
coants 7, 9, 11, 13, 15, 17, and 23 of the
indictment. DBecange it was proper 1o
treat Campbell's convietion on count 7 us
his first such convietion and his convietions
on the other six counts as second or subse-
guent convictions under that section, see
Deal v [nifed States, 508 115, 1290 131-
32,113 5.Ct. 1993, 124 L.Ed.2d 44 (1993
(first, second. and subsequent fireurms
convietlons may be established in the zame
teial), the district court sentenced Camp-
bell to 20-year terms on ecach of counts 9,
11, 13, 15, 17, and 23.  Campbell contends
that the impositen of the 20-vear sen-
tences on those six counts violated the
principle announced in Apprendi beeause
the stutus of these convictions as second or
subsequent § 924 offenses was neither al-
leged in the indietment nor found by the
Jury. We disagree,

The Apprendi Court, though holding
that “any fact that increuses the penalty
tor a crime beyond the preseribed statuto-
ry maximum must he submitted to a jury,
and proved beyond a reasonable doubt.”
stated that that requirement ig applicable
only te facts “[oJther thun the fuct of a
priov convietion.” 530 LS. at 480, 120
5.C% 2548, Ane this Court has held tha
the fact of a prior conviction is not an
element of & 3 924c) offense. See. g,
{nited States v Anglin, 231 17.83d 107, 109
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U.S. Department of Justice

United States Attorney
District of Minnesota

234 United States Courthouse 612/348-1500
110 South Fourth Smreer
Minneapolis, Minnesow 55401 FT5/777-1500

June 4, 1993

Charles W. Faulkner, Esqg.
Suite 500

701 Fourth Avenue South
Minneapolis, MN 55415

Re: United States v. John Gregory Lambros
Criminal No. 4-89-82(05)

Dear Mr. Faulkner:

I write with regard to your request of yesterday that the
government consider withdrawing the Information in order to avoid
protracted litigation over whether a mandatory life sentence is
barred by the specialty doctrine. The government will stand by its
decision to file the Information and we will persist in our plea
for a mandatory life term.

As you requested, I conferred with the Office of International
Affairs at Main Justice and with the Chief of our Criminal
Division. All agree that the specialty principle should not work
to bar a mandatory life sentence under the circumstances of this
case. Your client's conduct justifies such a penalty. Our
decision to pursue that sentence is not only consistent with the
Congressional penalty scheme, it is also appropriate under the
policies governing plea bargaining by federal prosecutors. In that
regard, I must note that your client has not expressed any interest
in admitting his guilt.

Very truly yours,

Assistant U.S. Attorney

DRP:ac
cc: Richard Ripley, DEA
John Boulger, BCA
EXHIBIT E,




