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Regrettably, as you know, the clerk is no longer authorized to reject papas based on form only.

The attached document has been sent to chambers for review under Rule 5(¢) effective December 1,

1991.

In order for the papers to be rejected, action must be taken by the Judgc This docummt 1S

- deficient as to form for the following reason(s):
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For an original sighature of the attorney of record, followed by his/her address and telephone
number, at the end of each document. Copies and faxes are not acceptable {Local Civil Rule -

11.1(a)].
All papers must bear the dockct number and the initials of the judge and any maglstratc Judge

before whom the action or proceeding is pe:ndmg and have the name of each person signing it .

clcarly printed or typed directly below the signature [Local Civil Rule 11.1(@)}.

Discovery shall not be ﬁ]ed with the clerk’s office except by order of court [Locai Civil Rule
5.1). ) _

All pleadings, written motions, and other papers must be plainly written, typed, pnnted or
copied without erasures or inter-lineation which may materially deface it ["Loml Civil Rule.

- 11.1¢a)(1))-
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sohn Gregory Lambros
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P.0. Box 1000

Leavenworth, Kansas 66048-1000
Website: www.BrazilBoycott.org
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CLERK OF THE COURT
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RE: USA vs. DANIEL RENDON-HERRERA, et al., Criminal No. $2-04—Cr.-962 @AP}?-‘-@ICTHENT)

AND PACER NO. 1:08-Cr-00659-SAS 35
o oM

Dear Clerk:

Attached for FILING in the above-—entitled action is one (1) original and one (1)
copy of: PLEASE NOTE THAT ATTACHED INDICTMENT AND PACER GIVE TWO (2) DIFFERENT DOCKET

NUMBERS.
1. "JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE A PETITION OF INTERVERTION - OR
ALTERNATIVELY ~ JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE AMICUS CURIAE

BRIEF. Dated: July 29, 2009

Please contact me if [ have not followed any of the filing rules.

Attached is copy of the first pape of the enclosed motion, PLEASE FILE/DATE STAMP
SAME AND RETURN TO ME FOR MY RECORDS. THANK YoUu!!!t!

Thank vou for your consideration in this most important matter.

o RS il

,/////dﬁhn Gregoery Lambros, Pro Se

CERTIFICATE OF SERVICE

I declare under the penalty of perjury that a true and corrvect copy of the ahove listed
motion was mailed within a stamped addressed envelop from the U.S.P. Leavenworth legal
mail box/room on this 30th DAY OF JULY, 2009, TO:

2. Clerk of the Court, as addressed above.
3. U.S. Attorney's Office, ATTN: Benjamin Naftalis & JOCELYN E. STRAUBER, Assist.

C.S. Attornev's, One St. Andrew's Plaza, New York, NY 10007. Tel. (212) 637-2456.
4. CONSULATE GERERAL OF COLUMBIA, 535 Boylston St., 11th Floor, Boston, MA 02116,

_7
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John Gregory lambros, Pro 5e
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNLTED STATES OF AMERICA,

Plaintiff, * CRIMINAL DOCKET NO.
S$2-04-Cr.—-962 (LAP)

THAT APPEARS ON INDICTMENT
RECEIVED FROM U.S. ATTORNEY'S
OFFICE ON JUNE 2. 2009.

V5.

*

DANIEL RENDON-HERRERA,

FREDDY ENRIQUE RENDON-HERRERA, * PACER SERVICE CENTER
CRIMINAL DOCKET NO.
JHON JAIRO RENDON-HERRERA | #* 1:08-cr-659-5AS5-1

DIEGO RIVAS-ANGEL, S

DAIRO ANTONLO USUGA-DAVID, * '

AFFIDAVIT FORM
JUAN DE DIOS USUGA-DAVID,

gant.

Defendants.

AERIREE

33

JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE A PETITION OF INTERVENTION

OR ALTERNATIVELY

JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

COMES NOW, Intervenor or alternatively Amicus JOHN GREGORY LAMBROS, Pro
Se, (hereinaffér [ntervencr) offering his "MOTION FOR LEAVE TO FILE A PETITION OF
INTERVENTION" or alternatively "MOTION FOR L¥AVE TO FILE AMICUS CURTAE BRIEF", as
the existence of a common question of law and fact exists before this Court.
This Intervenor will significantly contribute to the full development of the
underlying factual issues which currently violate principles of clearly

established federal law relevant to enforcing extradition treaties and the terms

of specific extraditions.




Ihis Trtervenor belicves that the current disparity between the extradition
decrce’s limitation and the sentence(s) this Court will impose upon the
Defendant's in this action, will causc an "injury in fact.” See, LUJAN vs.

DFEFENDERS OF WILDLIFE, 119 L.Ed.2d 351, 364 {1992). Defendant DANLEL

RENDON-HERRERA, and the other defendant's within this action who have been
arrested or will be arrested and extradited from COLOMBIA, BRAZIL, MEXICO, and
VENEZUFLA will be sentenced to more than thirty (30) years - forty (40) years

if extradited from Mexico. Sentences for criminal offenses MAY NOT EXCEED thirty

(30) years within the countries of COLOMBIA, BRAZIL, VENEZUELA and [orecy (40)
vears in Mexico, as the language of the sentence limitation is contained within
the extradition decree from the Supreme Court's of COLOMBIA, BRAZIL, MEXICO, and
VENEZUFLA and the Ministry of Foreign Affalrs when extraditing persons to the
United States. Therefore, if the Defendant's within this action are sentenced to
more than thirty (30) years - forty (40) years if extradited from Mexico -
disparity between the extradition decrec limitation and the sentence imposcd -
proofl is offered as to a sufficient possibility of “future injury.” 3see, CENTRAL

DELTA WATER AGENCY vs. U.S., 306 F.3d 938, 947-948 (9th Cir. 200Z). This injury

may be "redressed by a favorable decision” by this Court with the assistance of

this Intervenor.

The defendant's in this action have a legal right to be protected prior to
entering judgment on a guilty plea - if applicable - and at the sentencing
hearing, when pure issues of law are presented which set forth the principles of
interpretation and international comity relevant to enforcing extradition

treaties and the terms of a specific extradition. RAUSCHER and BRCWNE

cstablished that the extraditing country's expectations regarding PUNISHMENT

LIMITATIONS MUST BE RESPECTED if they are within that country's rights under the

. by



extradition treaty. See, U.S. vs. RAUSCUER, 119 U.S. 407, /7 5.Ct. 234, 30 L.Ed.

425 (1886}, and JOHNSON vs. BROWNE, 205 U.5. 309, 27 S.Cr. 539, 51 L.Rd. 8l6

(1907). {emphasis added). In RAUSCHER, the Supreme Court found that an
extraditing country has the right to decide the grounds of extradition, which
bind the receiving country. See, RAUSCHER, 119 U.S. at 419-20. Also, "the
processes by which it is to be carried into effect.” RAUSCHER, 119 U.5. at
420-21. Most importantly, this means that language in a foreign nation's
extradition order invoking provisions of an extradition treaty must be enforced

by federal courts. Seec, BROWNE, 205 U.5. at 311-12.

JURISDICTION

1. John Gregory Lambros believes this Court may allow him "PERMISSIVE”™
intervention in this action, as the existence of a common question of law and/or

fact exists. See Fed. R. Civ, P. 24(b){13{(B).

2. INTERVENTION HAS BEEN ALLOWED LN CRIMINAL CASES: A women convicted of

sclling cocaine was permitted to intervene in habeas corpus action hrought by
individuals convicted of cocaine-reiated ocffenses to challenge constitutionality
of provisions of state law governing trecatment of particular felony drug
offenders, where, her principal contentions were similar to those raised by named
plaintiff's in original petiticn, so that there were common questions of law and
fact; and where addition of women would not unduly delay or prejudice

adjudication of rights of criginal parties. See, UNITED STATES EX REL. CARMONA

vs. WARD, 416 F.Supp. 276 (S.D. NY 1976).

\VaN



3. To the best of this Intervenor's knowledge, only Defendant DANIEL
RENDON-HERRERA has been arrested in this action - April 15, 2009 - and is
awaiting extradition from COLOMBIA. Theretore, none of the Defcndant's have
started entering into possible guilty pleas and/or sentencing. This motion is

timely.

4, lntervenor John Gregory Lambros was arrested in Brazil in 199t by U.S.
and Brazilian Officials, as per the request of the United States Government.
After contesting extradition to the United States, Lambros was extradited to the
United States in June 1992 and convicted of cocaine offenses in January 1993.
Lambros was sentenced to MANDATORY LIFE WITHOUT PAROLE for censpiracy to
distribute cocaine and three counts of possession-with-intent-to distribute

cocaine. Lambros challenged the disparity between Brazil's extradition treaty,

which clearly states in ARTICLE XI:

"The determination that extradition based upon the
request therefore should or should not be granted
shall be MADE IN ACCORDANCE WITH THE DOMESTIC LAW
OF THE REQUESTED STATE [Brazil], and the person
whoso extradition is desired shall have the right

to use such remedies and recourses as are authorized
by such law.”

EXHIBLT A. (STATE vs. PANG, 940 P.2d 1293, 1358), affirmed 139 L.Ed.2d 608

(1997).

and his sentence, which should not have been more than thirty {30} years
including supervised release, to NO-AVAIL. Brazil's Constitution clearly states
within ARTICLE 5, Clause XLVII(b) that there will be no sentence of LIFE. Also,

ARTICLE 75 of the Brazilian Criminal Code, limits prison sentences to thirty {(30)



years. See trial excerpts from the extradition of MARTIN SHAW PANG by Brazilian
Supreme Court Justices MARCO AURELIO, MAURLCLO CORREA and Justice CELSC DE MELLOC,
when thev granted the request of extradition of PANG to the United States, with

the following RESTRICTIONS:

“T alsc exclude the possibility of (this perscnl
receiving a LIFE SENTENCE, therefore establishing
that he CANNOT REMAIN UNDER THE STATE'S CUSTODY
FOR MORE THAN THIRTY (30) YEARS.” (emphasis added)

EXHIBIT B. See, PANG, at 1350.

.- I grant the request now under examination, with
the RESTRICTION, which T consider necessary, of COMMUTING
the LIFE SENTENCE to a PRISON SENTENCE NOT TO EXCEED 30
(THIRTY) YEARS, agreeing completely with the learned vote
of the Honorable Mauricio Correa." {emphasis added)

EXHIBIT C. See, PANG, at 1352-1353.

"

I oppose him, with all due respect, only with the
proviso that the Requesting State, in the event that the
person sought for extradition is condemned to life in
priscn, that his prison sentence be limited to a maximum
of THIRTY (30) YEARS."

See, PANG, at 1345-1347.

Lambros' attorney REFUSED to appeal his MANDATORY LIFE SENTENCE WITHOUT PAROLE as
to the disparity between Brazil's extradition treaty - which does not allow a
prison sentence to exceed 30-years - and his sentence. Lambres' appeal wag based
only on the fact that his consplracy charge was not mandated, as the MANDATORY
part DID NOT take effect until November 1988. Lambros was resentenced. Sce,

U.S. vs. LAMBROS, 65 F.3d 698 (8th Cir. 1995). See, EXHIBIT D. {(U.S. vs.

LAMBROS, 65 F.3d at 698).



PARTIES

5. To the best cf this lLntervenor's knowledge, the following is a list
of defendant’'s in this above—entitled action and there current status:

a. DANTEL RENDON-HERRERA: Defendant was arrested in COLOMBIA on or

about April 15, 2009 and is awaiting extradition to the United States on a two
(7) count indictment for Comspiracy to Provide Material Support To a Foreign
Terrorist Organization and Narcotics Importatlon Conmspiracy to imporc aver 300
tons of cocaine from Colembia toe Mexico and the United States, In violation of
Title 21 U.S.C. Sections 952(a), 959, 960(a), 960(b)(1){(B}, and 963. It
convicted of the narcotics conspiracy charge, he Iaces a maximum sentence of life

in prison and an additional term of SUPERVISED RELEASE of at least five (5)

additional years to such term of imprisonment. Colombia's Constitution and
domestic laws do not allow LIFE SENTENCES AND ONLY ALLOW A PERSON TO "REMAIN IN

THE STATE'S CUSTODY FOR NO-MORE THAN THIRTY (30) YEARS.®

Research indicates that the Colombian Supreme Court ALWAYS includes a
resolution that states, "...., if extradited and convicted, .... MUST NOT be

centenced to REMAIN UNDER the 5tate’s custody for more than THIRTY (30) YEARS.™

See, U.S. vs. CALLO-CHAMORRC, 48 F.3d 502, 303 (l1lch Cir. 1995); U.S. vs.

ABELLO-SILVA, G948 F.2d 1168, 1174 (10th Cir. 1991). Also, U.S5. vs.

SALAZAR-ESPINOSA, et al., Docket No. 1:05-cr-00517-LAK-1, U.S. District Court for

the Southern District of New York. On February 23, 2008, Intervenor Lambros

wrote MANUEL FELIPE SALAZAR-ESPINOSA attorney's Lawrence Murry Herrmann and Linda

George as to the additional term of "SUPERVISED RELEASE" SALAZAR-ESPINOSA

received from Judge Lewis A. Kaplan, above his 30 year sentence. Lambros does



not know if SALAZAR-ESPINOSA'S attorney raised the issue within his direct appeal

or his Title 28 USC §2255, as he was sentenced on or about Februarvy >, 2003,

b. FREDDY ENRIQUE RENDON-HERRERA:

c. JHON JAIRO RENDON-HERRERA:

d. DIEGO RIVAS-ANGEL:

e DAIRQ ANTONIO USUGA-DAVID:

f. JUAN DE DIOS USUGA-DAVID:

The above listed defendants (b thru f) are all fugitives and indicted within

Count two (2) of this action in violation of Conspiracy to import over 300 tons
of cocaine from Colombia toc Mexico and the United States, in violatien of Title
21 U.S.C. Sections 952{a), 959, 960(a), 960(b){1}{B) and 963. If convicted of
the narcotice conspiracy charge, defendants face a maximum sentence of life in

prison and an additional term of SUPERVISED RELEASE of at least five (3)

additional years to such term of imprisonment. CoJombia's Constltution and
domestic laws do not allow LIFE SENTERCES AND ONMLY ALLOW A PERSON 10 “REMAIN IN
THE STATHIS CUSTODY FOR NO-MORE THAN THIRTY (30) YEARS.”

2. OTHER KNOWN AND UNKNOWN DEFENDANT'S WITHIN THIS ABOVE-ENTITLED

ACTION THAT WILL BE EXTRADITED FROM COLOMBIA, BRAZIL, VENEZUELA, AND MEXICO:

Intervencr Lambros ilncorporates all unknown Defendant's within this action who
will he or have been arrested in (olombia, Brazil, Venezuela, and Mexico, and
extradited to the United States to be prosecuted within this acticen. These

unknown Defendant's, if extradited, will have RESTRICTIONS of commuting LIFE

SENTENCES and establishing the fact that they CANNOT REMAIN UNDER THE STATE!"S

CUSTODY FOR MORE THAN THIRTY (30) YEARS.

h. INTERVENOR JOHN GREGORY LAMBROS: Lambros hereby repeats,




reallepges and inceorporates by reference, paragraph four (4) within this action,
ag 1f fully set forth herein. {Jurisdiction)

i. LULIS IGNACIO GUZMAN, Counsel General for Colombia: Intervenor

Lambros has written Consel General Guzman via U.S. Certified Mail on June 3, 2008
and November 17, 2008, explaining the "QUESTLON OF LAW AND/OR FACT TN COMMON™ - :

"Whether the United States Court's are NOT enforcing
the conditions/resolutions within the extradition
decree by the Supreme Court of Colombia when they

DO NOT include the term of 'SUPERVISED RELEASE' within
the maximum thirty (30) year term of custody?”

Counsel General Guzman rezponded to Intervencr Lambros on July 30, 2008, stating
"we have taken due note of its contents”. On March 2, 2009, Consel Guzman was
served copv of Intervenor Lambros'! Motion to File Intervention and/or Motien to

File Amicus Curiae in USA vs. RAYO-MONTANO, et al., Criminal No.

1:06-cr-20139-DMM (A1l Defendants), U.S. District Court for the Scouthern Bistrict
of Florida (Miami).

i BENJAMIN NAFTALLS and JOCELYN E. STRAUBER, Assistant U.S.

Attorney's: This prosecution is being handled by the Office's of the
Internaticnal Narcotics Trafficking Unit. The april 21, 2009 PRESS RELEASE by
the U.S. Attorney's Office in the Southern District of New York states that
Assistant U.S. Attorneys NAFTALIS and STRAUBER are in charge of this prosecution.
Contact address: U.S. Attorney's Office, SDNY (St. Andw's), One St. Andrew’s
Plaza, New York, NY 10007, Tel. {212) 637-2456. E-mail:
benjamin.naftalis@usdoj.gov.

k. BOYCOTT BRAZIL - www.BrazilBoycott.org: Intervenor John Gregory

Lambros is Founder and President of "BOYCOTT BRAZIL" a website and non-profit
organization to educate the world as to the illegal extradition processes that
exist within Brazil's State and Federal Government. Also, the objective of

"BOYCOTT BRAZIL"™ is to undertake actions on the behalf of persocns being

C :



extradited to the United States "in a way that increasingly assure that they
receive the sentence limitations contained within extradition decrees and
treaties, which are made in accordance with the domestic laws of the requested
country.” Therefore, effective and enduring representation in the decision
making ceouncils of government, as well as by applyling processes which will obtain
direct or indirect reimbursement for the unfair exploitation te which they may
have been subjected. “BOYCCTIT BRAZIL" has over one million {(1,000,000)
supporters worldwide and commanded TOP LISTINGS - lst place - search engline
ratings within Google, Yahoo!, and MSN for over ten {10) years under the terms

"BOYCOTT BRAZIL™ and "BRAZIL BOYCOTT".

CLAEMS

6. The principle claim as to whether the term of “SUPERVISED RELEASE™ must

be included within the conditions of extradition limiting what sentence could be
issued to persons extradited to the United States, will be presented within one
(1) issue, as the Country of Colombia is the only country represented within this

action at this time.

7. ISSUE ONE (1):

WHETHER THE EXPECTATIONS OF THE EXTRADITING COUNTRY -
COLOMBIA —, AS EXPRESSED IN ITS EXTRADITION ORDERS AND
TREATY, ARE HONORED, WHEN A TERM OF “SUPERVISED RELEASE"™
1S NOT INCLUDED WITHIN THE THIRTY (30) YEAR LIMITATION

IN REMAINING UNDER UNITED STATES CUSTODY. DANIEL RENDON-
HERRFRA'S, et al. SENTENCES WILL VIOLATE THF TERMS OF THE

EXTRADITION TREATY AND DECRFE LIMITATIONS IF DEFENDANT'S



REMAIN UNDER THE CUSTODY OF THE UNITED STATES FOR MORE THAN

THIRTY (30} YEARS. - THE CONDITIONS OF DANIEL RENDON-

HERRERA'S, et al. EXTRADITION FROM COLOMBIA LIMITED WHAT
SENTENCE COULD BE TSSUED AS WELL AS WHAT SENTENCE COULD BE SERVED.

3. This Court's failure to give effect to Colombia's extradition order

would be an unreasonable application of RAUSCHER and BROWNEZ, the clearly

established Supreme Court precedent. Celombia has the right to refuse
extraditicn to the United States unless it receives assurances that the thirty
{30) year iimitation is enforced. The U.S. Department of State’'s attorney
attends all extradition proceedings in Colombia and does not object to the thirty
(30) vear sentence limitation.

RAUSCHER and BROWNE place heavy emphasis on whether the expectation of the
extraditing country, as expressed in its extradition orders, are honored. Only
by doing so can the "manifest scope and object” of an extradition treaty be
honored in the “highest good faith.” See, RAUSCHER, 119 U.5. at 422, /7 5.Ct.
234; BROWNE, 205 U.S. at 321, 27 S.Ct. 539. The United States longstanding
extradition relationship with Colombia calls for the term of “SUPERVISED RELEASE"
to be included within the thirty (30) vear limitation for Defendant’'s to remain

under United States custody.

DISCUSSION:

9. Defendant's DANIEL RENDON-HERRERA, et al. in this action and Intervenor
Lambros where indicted on cocaine-related offenses. All U.S. drug law violations

include as part of the SENTENCE a REQUIREMENT that the person be placed on a term

10 \)’



of SUPERVISED RELEASE after impriscnment. See, Title 21 U.5.C. Sections

841(b)(1)(A) and 960{b){1)(B):

Notwithstanding section 3383 of Title 18, any sentence
under this [sub] paragraph shall, in the absence of such prior
conviction, impose a TERM OF SUPERVISED RELEASE of at least
5 years in ADDITION TO SUCH TERM OF IMPRISONMENT and shall,
if there was such a prior conviction, impose a TERM OF
SUPERVISED RELEASE cof at least 10 years in ADDITION TO SUCH
TERM OF IMPRISONMENT." (emphasis added)

10. The United States Court of Appeals for the Ninth Circuit has ruled and

clearly stated within the following cases that "SUPERVISED RELEASE" is a "TERM OF

IMPRTSONMENT™, because the supervised release term itself is part of the

punishment imposed for a person's original crime. See, U.S. vs. ROBERTS, 5> F.3d

365, 368-369 (Yth Cir. 1993}:

Roberts was advised by the Court that he faced a
statutory maximum sentence of twenty (20) years,
as per Title 21 U.S.C. §841{(b){1)(C). (emphasis added)

"At sentencing, Roberts received the twenty (20) year
maximum PLUS a three (3) vear term of SUPERVISED RELEASE
pursuant to the Sentencing Guidelines. ..... If Roberts
violates the conditions of his SUPERVISED RELEASE, the
Court may revoke his SUPERVISED RELEASE AND SEND HIM BACK
TO PRISON FOR UP TO THREE (3) MORE YEARS. 18 U.5.C.
$3583(e)(3). Thus, Robert's MAXIMUM SENTENCE IS AT LEAST
TWENTY-THREE (23) YEARS, NOT TWENTY (20) YEARS. Because
of the term of SUPERVISED RELEASE, Roberts received a
POTENTIALLY LONGER SENTENCE THAN HE WAS APPRISED OF AT
HIS PLEA HEARING. (emphasis added)

EXHIBIT E. (U.S. vs. ROBERTS, 5-F.3d 365, 368-369 (9th Cir. 1993)

11. Also see, U.S. vs. ETHERTON, 101 F.3d 80, 81 {9th Cir. 1996):

Etherton was senitenced te 51 months in prison for one count
of conspiracy to manufacture marijuana in violation of Title
21 U.5.C. §841(b){1){C) and 5846.

The district court sentenced Etherton to 51 months in prison
to be followed by a three (3) year term of SUPERVISED RELEASE.

Etherton ccmpleted his prison term and began serving his

11 \/7




SUPERVISED RELEASE.

Etherton violated the terms of his SUPERVISED RELEASE, and
the Court sentenced him to SEVEN (7) MONTHS IN PRISON.

The Ninth Circuit ruled, "The seven months imprisonment is
NOT punishment for a new substantive offense, rather 'IT IS
THE ORIGINAL SENTENCE THAT IS EXECUTED WHEN THE DEFENDANT
1S RETURNED TO PRISON AFTER A VIOLATION OF THE TERMS OF ...
SUPERVISED RELEASE.' UNITED STATES vs. PASKOW, 11 F.3d 873,
881 (9th Cir. 1993). We held in PASKOW that 'A TERM OF
SUPERVISED RELEASE ... IS SIMPLY PART OF THE WHOLE MATRIX
OF PUNISHMENT WHICH ARISES OUT OF A DEFENDANT'S ORIGINAL
CRIMES.' [d. at 883."

EXHIBIT F. (4.5. vs. ETHERTON, 101 F.3d 80, 81 (9th Cir. 1996)

12. The above cases of law proves that the term of SUPERVISED RELEASE must

be included within the sentence issued by this Court when sentencing Defendant's
DANIEL RENDON-HERRERA, et al., in this action, so as to meet the expectations of

the extraditing country.

13. FEDERAL RULES OF CRIMINAL PROCEDURE RULE 11{b){(1){H) “any maximum

possible penalty, including imprisonment, fine, and TERM OF SUPERVISED RELEASE":

This rule requires the District Court considering whether to accept a guilty plea
was required to inform Defendant's that if his/her SUPFERVISED RELEASE following

service of sentencc was revoked, he/she would be subject to an additional term of
impriscnment. Failure to inform Defendant's that if his/her period of SUPERVISED
RELEASE WAS REVOKED HE WOULD BE SUBJECT TO ADDITIONAL TERM OF IMPRISONMENT 1S NOT

HARMLESS ERROR. See, U.S. vs. OSMENT, 13 F.3d 1240, 1243 (8th Cir. 1994}.

EXHIBIT G.

Court informed CSMENT that he faced a maximum prison term
of 60 months, OSMENT was sentenced to 15 months in prison
and 36 months of SUPERVISED RELEASE, and if his supervised
release was revoked on day before term expired OSMENT could
be sentenced to an additional 24 months, bringing total
worst case period of punishment to 75 MONTHS less one day.



AMICUS CURIAE

14. This Intervenor requests that this Court "IN THE ALTERNATIVE" allow
JOHN GREGORY LAMBROS to file an AMICUS CURIAE BRIEF or MEMORANDUM OF LAW in this

action.

15. The legal definition of AMICUS CURIAE is as follows:

Means literally, friends of the court. A person with
strong interest of views on the subject matter of an
action may petition the court for permission to file
a brief, ostensibly on behalf of a party but actually
to suggest a rationale consistent with its cwn views.

See, BLACK'S LAW DICTIONARY, 75 (5th ed. 1979)

16, John Gregory Lambros believes as AMICUS he has stated an INTEREST IN

THE CASE and the above information is RELEVANT and DESIRABLE, since it alerts

this Court to possible implications of law in sentencing the Defendant's in this

action.
17. Lambros believes even when a party is very well represented, an amlcus
may provide important assistance to the court. “Some amicus briefs cellect

background or factual references that merit judicial notice. Some friends of the
court are entities with particular expertise not possessed by any party to the
case. Others argue points deemed too far—reaching for emphasis by a party intent
on winning a particular case. Still others explain the impact a potential
holding might have on an industry or other group.” See, LUTHER T. MUNFORD, WHEN

DORS THE CURTAE NEED AN AMICUS? 1 J.App. Prac. & Process 279 (1999).

-:}\
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18. Lambros DOES NOT want to undertake the distasteful task of showing that
the attorney for the parties he wishes to support is incompetent. See, Robert L.

Stern, APPELLATE PRACTICE IN THE UNITED STATES, 306 (24 =d. 1989) {(The lawyer

preparing an amicus brief "would normally be unwilling to state, except in most
unusual circumstances, that the counsel for the party being supported will do an

inadequate job.").

19. A restrictive policy towards this amicus may create the perception of

viewpoint discrimination and the openness of this Court.

RELIEF

20. TLambros requests this Court to grant him PERMISSIVE INTERVENTION in

this action, as the existence of a common question of law and/or fact exists.

21. Lambros requests in the ALTERNATIVE to be allowed to file an amicus

brief or amicus memorandum of law.

22. I JOHN GREGORY LAMBROS, declare under the penalty of perjury that the

foregoing is true and correct. Title 28 USCA %1746,

14



EXECUTED ON: JULY 29, 2009

ST

ohn Gregory Lambros, Pro Se
Reg. No. 00436-124
U.S%. Penitentiary Leavenworth
P.0O. Box 1000
Leavenworth, Kansas 66048-1000
Website: www.BrazilBoycott.org

ADDITIONAL EXHIBITS:

EXHIBIT H: MEXICO DOES NOT ALLOW EXTRADITION FOR CRIMES CARRYIKG A MAXIMUM
SENTENCE OF OVER FORTY (40) YEARS - Attached is the article "MEXICAN RULING
LIMITS EXTRADITION - Those facing life won't go to U.S5.7, that was written by the
New York Times and appeared in the Sunday, January 20, 2002, Minneapolis "STAR
TRIBUNE" newspaper. Of interest 1s the ruling by Mexico's Supreme Court that
blocks the extradition of more than 70 high-profile defendant's facing life
sentences in the United States on drug trafficking and murder. The decision is
rooted in Mexico's constitution, which says that all people are capable of
rehabilitation. A life sentence, the court ruled, flies in the face of that
concept. The maximum sentence in Mexico is 40 vears, although sometimes a 60
year term may be imposed. Also, the article stated, "Now it appears that in
order to extradite him, Arizona may have to dismiss the case and try him on
lesser charges.” “Similarly, the indictment against Villanueva, ..... , will have
to be redrawn if he is ever to face justice in the United States, officials
said.”



STATE v. PANG Wash. 1293
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beett frivoloiws. Denial of Stenson's rec uest,

of arson in the fiest degree. The Superior
served ne legitimate purpose.

Court, King County, Larry Jordan, J., denied
) ,;. Must disturhing about the majority’s rejec- motlon to dismiss or sever murder counts.
boof Lh - don of Stenson’s el i the fact the nmjori- Defendant moved for direct diseretionary re-
EQ‘;“ gu cites nothing in the record upon which it view. ’ T}“’“buln'i‘]f“i Court, thl!,l. .l“\ bl
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#amelusion e did not realiy wish to proceed (2) Brazil did not waive any vbjection it could
without connsel, as it the trial coumrts coneiy-  Pave made o prosecution for murder; (3)
f-g’ * gion stands as evidence of Stenson’s stare of  Speclalty doctrine prohibited state from pres-
: mmd. While Stensen's main objeetive in his  ecuting defendant for crimes specifically ex-
S motions was Jgeto remove Leatherman from  cuded inextradition order; and (4) state was

when u;.i
erlying the
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his right to

! |
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¢ discussion, ;qi for substitution was denfed wis clear: he | ’
;

chind 4 et frmelf A& eanditionne condition for extradition, defendant coutd 1ot : ;
veeeding in wighed to reprezent himself, A conditional ; :

1
*request is not an equivocal one. The mujori- bee proseeuted on murder counts.

[ . - . P |
ty's dedision, theretore, stands as the tri leversed. o !
Jumph of torm over substance.

- _ ‘ _ Durham, C.J., filed dissenting opinion in 1' :
¢ cdprice gr i b The denial of the right o seif representa- which Dolliver and Talmadge, JJ., joined. Poood
d; he Cbiga lion s net amensble to a4 harmless error PR
er Sdnalysist “The right is either rvespected or Alexander, J., filed opinion joining in ‘ :\
Tad the Ry; lomied; its deprivation cannot be harmless”  (issent ,i i
I based 10' &'ﬂh:}\\wk!e: o Wiggins, 465 178, HSH 177 n. &, SN
: 404 5.0 944, 950 18, 79 1LEd.2d 122 (19&4), i
. Extradition and Delainers ¢=14 fI\
CONCLIUSION [n abscnee of asylun country’s consent, G i
1 would reverse Stenson’s convietion and 10 Prosecution of aceused for orime olher Pt
. vyl S remand for a new Ural withont congideration than that. for which accused was cxtradited, E K
fonal requeg “H other issues, extradited person may raise any objections o i‘
votal , to post-extradition proceedings that might i
have been raised by rendering country, o
m and :’umkj—.; o‘guwunsi‘ﬂ.smm T ':
order bubst‘l’ T Extradition and Detainers €19 ad o
present him Only asylum country’s express consent ?'\ .;"
s interpre . to progecution will be considered a waiver of ‘ L
court to hotlsg 132 Waush 24 852 doctrine of specialty, under which requesting i l!.f l )
STATE of Washinglon, Respondent, cumm;\-' may not pm:‘;ecme. accused for a ;I !“
3 i erime other than that for which accused was o Wl 1 :
itions to’ t‘ﬂ V. extradited. b
5tunbunb |

Martin Shaw PANG, Petitioner. .. oy i

d 1Lp€a ed s 1 rhin Shaw {r, Petitioner 3. Extradition and Detainers ¢=19
od, : - o .
urt No. 61786-1.

Letter from Brazil Minister of Justice to

on about B Supreme Court of Washington, United Htates Attorney General, in which
king out 101 £ B Bane. Minister diseussed ruling by Brazils Federal
us mumb i

supreme Court that state could try extradi-

(self, Hisd wee for arsou but not for murder, was neither

tu repres

Argued Aprll ¥, 1457,

Decided Julv 31, 1997, an implieit waiver nor an explicit waiver of
n counsel : : ductrine of specialty, and thus defendant had q
ad the ¢4 standing to assert limitations on his post- \ '

on Lhe £ i Defendant was charged with four counts  extradition prosecution; Minister explained in ;
| 13 :
ol wouldy murder in the first degree and one count  follow-up letter than he had provided no type Q/ i
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OPINION APPENDIX B—Contined

4 A deciaration that there exist and will
be fortheoming the relevant documents re-
quired by Article IX of the present Treaty.

If, within a maximum period of 60 days
from the date of the provisional arvest of the
fugitive in accordance with Lhis Article, the
requesting State does not present the formal
request for his extradition, duly supported,
the person detained will be sel at liberty and
4 new request for his extradition will be
aceepled only when accompanied by the rele-
vanl doeuments required by Artiele [X of the
present Treaty.

Article 1X

The request for extradition shall be made
through diplomatie channels or, exceptional-
ly, in the absence of diplomatic agents, it
masy be made by 4 consular officer, and shall
b supported by the foliowing documents:

1. In the ease of a person who has been
convieted of the erime or offense for which
his extradition is sought: a duly certified or
suthenticated copy of the final sentence of
the competent court.

9 Tn the case of a person who is merely
charged with the crime or offense fur which
s extradition is songhts a duly vertified or
authenticated copy of the warrant of arrest
ar other order of detention issued by the
competent,  suthorities  of the reguesting
Slate, together with the depositions upon
which such warrant or order may have been
fusued and such other evidence or proof as
may be deemed competent in the case.

The doewments specified in this Article
st contain a precise statement of the crim-
inal act of which the person sought 1s
charged or convicled, the place und date of
the commission of the criminal act, and they
must. be accompanied by an authenticated
copy of the texts of the applicable laws of the
requesting State including the laws relating
Lo the limitation of the legal proceedings or
the enforeement of the penalty for the crime
or offense for which the extradition of the
person is sought, and data or records which
will prove the identity of the person sought.

The documents in support of the request
for extradition shall be accompanied by 2

EXHIBIT A.
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OPINION APPENDIX B- Continued

duly certified translation thereof into the lun-
guage of the requested State.

Article X

When the extradition of a person has been
requested by more ihan one State, aclion
thercon will be taken as tollows:

1. If the requests deal with the same
eriminal aect, preference will be given to the
request. of the State in whose territory the
act was performed.

9 If the requests deal with different
erimina) acts, preference will be given w the
request of the State in whose territory the
most serious crime or offense, i the opinion
of the requested State, has been conunitted.

4 If the requests deal with different
eriminal aets, but which the requested State
regards as of equal gravity, the preference
will be determined by the priority of the
requests,

Article XI

The determination that extradition based
upon the request therefor should _|seor
should not be granted shall be made in accor-
dunce with the domestic law of the requested
State, and the person whose extradition 1is
desired shall have the right to use guch rem-
edies and recourses as are authorized by
such law.

Article K11

1f at the time the appropriate authorities
of the requested Slate shall consider the
documents submitted by  the requesting
State, as required in Artiele 1X of the pres-
ent Treaty, in suppoert of its request, for the
extradition of the person sought, it shall ap-
pear that such docutnents do not constitute
evidence sufficient to warrant extradition un-
der the provisions of the present Treaty of
the person sought, such person shall be set
at liberty unless the requested State or the
preper tribunal {hereof shall, in eonformity
with its own laws, order an extension of time
for the submission by the requesting State of
additional evidence.

Article XIIT

Extradition having been granted, the sur-
rendering State shall communicate promptly

0\,
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: the physival mtegrey or the property ol ¢ ol toreed labors L wiis b
another: 1 of exile; desenip
Penadly  confinenent, from three Lo six or uf ereldly; rised
N ) . , ) ) fu that
v, I do not sec how this Cowrts Jurisprudence U o O
. - . o wn
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i prisun sentene i inerensed by hall -the .
. . e Ca . . . . rannt
‘ penaty of Avticle 250 i it results 0 pirst, 1am upable- _and in this respect 1 am erimne s
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\ . . s .
l‘ death, it 15 doubled. In the case of non- une of Justice Franciseo Rezek's disciples 1
pender

intenvional {erime] [illegribile] and then by 1o place the Treaty above the Political Docu- ) view
[ . v - . . . ool ‘ -~ - . N . - 1 - Y
RE tack of prudence, negligenee and luek of  ment of the Republic |Coustitution]. 1 look
:‘, ' gkl if bodily harmeoags i rolates o gl its content and 1 place the treaties at the Theref:
;' fre - restilts drom the acl, the penally  same level as our ordinary laws. Assign
nE vorld he inerease Chabf, if it results I , . = . b
Y ‘! \1\ ; 13 rereisied b:\" hatt, {1 ;1 ' N tHl ' Becond, concerning gpecitic law, which some habit o
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! l slutes that ne one will remam n prison for s (C
Now, looking at the tactsin the parrative, Yy ore than thivty years. Thus, the require- Jualify
opinton s that the egse, o the point of et defined inoour jurisprudence is being followe

L e ol dual crisinality, teking to consider- ehoed by the very Braziban Crimninal Taw .
i‘*(/fl dion Bragiliun legislation, fits the first e F Follow,
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) o . ) Therefere, o this case, T remove the pussibil | Lence
Code. Therefore | agree, o s, with Jus- . , \ s enee.
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mately julned m international treaties, wid
anuther based  on constitutional stalute
ctandard regulations  thal e clearly  re-
vealol as unmatehed i deproe of validity,
cltfieaey and wmuthoriy.

ks neeessary to accentiate, m this respect,
fhiat the standard derfved from mtermational
troatics, within the Brazilian legrnl systew,
allows the placenent ol these acts ol public
olertational Law, e the hleravehy of sources,
in the sae plane ad depree ol efficacy
siven fo internil laws of an infra-constilu-
ol charaeter. (JOSE ALFREDO BORG-
F8, e Revista de Dircito Tributario [Taxa-
tion e Magazinel, vol 27 25 pg FTu-173,
FRANCISCO CAMPOS, in RDA [eipansion
anknown! 47 F 482 ANTONIO ROBERTO
SAMPALD DORIA, "Hu Lol Tribnitaria 1o
Pempo” [OF Taxation Law i Time], pe. 41
LoBN, GERALDO ATALIEA, “Apontiumento
de Cloneid das Finaneas, Direito Fingncelro ¢
Tributario” [Finanee Svience Finatice  and
Taxution Law Code, Annotated), pgo 11,
1yl R lexpansion unkoown)  TRENEA
SERENGRER, fCurse de Divciwe Internacion-
al Privade’ [Private Interpalionul  Law
Coursel, peo 105 112, 1075, Furense; JOs L
PRANCISCO REZRK, “hireito des Trata
dos” Tlresty Laswsl, py. 3700 370, dtents RHRES
R, Jusd, Forenses vaga

Lndesd, there s noe hierarehie-stamdard pre-
cetdencr or priority of Hn-:«».z_li\t,nm:rimt'1011;11
acts, compared to internal positivee Low, spe-
clably according Lo clauses pontained in the
Cunstitution of the Bepublic, sinee the exter-
nal standard pructice is oot superimposed on
what is found in vur Buasie Law level.

[ know, Mr. President that in 1985 this Court
changed its orientation as far us the jurispru-
denee s concerned, which conditioned the
handing over of the person sought for extra-
dition to the existence of a formul agree-
went —previously done by the requesting
State- concerning the cotnmutation of the
life sentence pendally i temporary sanction
of prison senlences (RT 105/ 18—-0TJ 111 /
16).

In fact Extradition Hearing No. 4263, ve-
quested by the Government of the United
States of America, led the Federal Supreme

EXHIBIT

7
910 PACTFIC REPORTER, 2d SERIES \?/

A

e
s ¢

N

OPINTON APPENDIX A Llontinued

(lourt, per majorily vote L Jeclare ©o o
relevant the allegation for the restriction of
life sentence cotiinutation in prison sci
tenees, due to lack of provision in the Loaw or
in the treaty” (RRTS 1L 796,

Irespite the current provaling orientation iy
this Court, 1 do not see— econslstent wath
the votes in previods extradition hearings
(Fxt, 486 ~The Monarchy of Hebun, tor
stancei- how 1o give precedence o peliah
ty rufes only present it formal apreetients
international ireabies) or sitnply of 2 lugal
natare as far as rules contained the Con-
stitution, which prombit, absolutely, the
position of any penatly of a lifelong ehiarie-
ter (00, Article b, clause NIV b

This constitutional prohibition, absolute and
inpossible 1o hypass, conttaing, 10 reality, the
very basis of the legal norm consolidated by
Article 75 of the Brazilian Crininal Code,
which limits the musimn prison senenee in
30 (thirly) years (DAMASIO K. DE JEsUs,
“(Gdigo Penad Anotado” fCriminat Law Code
Annotated! pg. 212, Bth Edition, 1995, Su
raiva, CELSO DELMANTO “Cadigo Pensl
Comentado”  [Comiments  on the  Urirminal
Law Codel, pg. 12 Srd e, 1091, Henovar,
JULLO FABRINT MIRABETE, “Munual de
Direite Penal” [Criminal Law Maunuall, vol
17320, item 767, Yih ed., 1945, Atlus: ALVA-
nO MAYRINK DA COSTA, “Direit Pp-
nal —Irarte Geral” [Criminal  Law -(jeneral
Part], vol. 1, tome 11/ &9, Ath od, 1942,
Forense; JORGE ALBERTO ROMEIRO,
“{rso de Direite Penal Militar” | Military
Criminal Taw Coursel, p. 196, item No. 114,
1994, Sarava, LULZ VICENTE CERNIC-
HIARO / PAULU JOSE DA COSTA ] (TN-
1OR, “Direito Penal na Congtitnicae” {Crimi-
nal Law in the Constitntion}, p. 312 114,
1990, RT).

From the teachings of CLLSO RIBEIRY
BASTOS (Comentario a Constituigan du Bra-
sil” 1Comments on the Brazilian Constiti-
tion], vol. 2/ 242, 1989, Uaraiva) for whom the

e

Brazilian criminal legislature prrasped
very well the sense of the Greater Law prir
cept”, because in fixing the limit of Lime
mentioned (CC, Artiele 75), it defined the
maximum  penally  legally possible 1 ouF

country.
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Id. The Fifth Cireuit reasoned that the
Commission’s invoeation of broader authority
to support section 4B1.1 would have prospec-
tive application.  {d.  Following the Bellazer-
tuy opinion, the Sentencing Cornunission sub-
mitted to Congress a nearly identical amend-
ment to the hackground commentary to see-
tion 4B1.1. 60 Fed.Reg. 25074, 265086-87
{14995). If there is any doubt that the Com-
mission was relying on section 994(h) as its
authority for the inclusion of conspiracy in
the enumeration of offenses, such doubt is
swept away by the Commission’s more recent
efforts to extend the statutory basis to sec-
tion 994, specifically subsections (a)—(f). The
amendment specifically cites 28 .S.C.
§ 994(a)+) as authority for section 4B1.1.
Moreover, the stated reason for the addition-
al background commentary is the Price deci-
sion. 60 Fed.Reg. at 25087. This proposed
amendment confirms that the Commission’s
sole rationale and authority for section 4B1.1
is section 994¢h}, and remained so at the time
Mendoza-Figueroa committed his offense,
entered his guilty plea, and received his sen-
tence.

In my view, Price and Bellezerius have the
better argument because they apply the
guidelined and commentary as written. The
Sentencing Commission plainly meant what
it said in stating that section 994(h) was the
basig of its Guideline. This is made abun-
dantly clear by the Cormunission’s proposal to
modify the basis for the Guideline, as noted
by the Fifth Circuit in Belluzerius, 24 F.3d at
702, and by the Commission’s subsequent
submission of the modifteation to Congress.
&) Fed.Reg. at 25086.

For these reasons, 1 conclude that the
Sentencing Commission exceeded its statuto-
ry authority by including s drug conspiracy
offense in the definition of 4 career offender,
and I would reverse the sentence.

W -
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UNITED STATES of America, Appellee,
v.
John Gregory LAMBROS, Appellant.
No. 94-1332.
United States Court of Appeals,

Eighth Circuit.

Submitted May 18, 1995,

Decided Sept. ¥, 1995.

Following his extradition from Brazil, %"

defendant was convicted in the United States
Distriet Court for the District of Minnesota,
Diana E. Murphy, J., of conspiracy to distrib-
ute cocaine and three counts of possession of
cocaine with intent to distribute. Defendant
was sentenced to life in prisen, and he ap-
pealed. The Court of Appeals, Woliman,
Circuit Judge, held that: (1) defendant was
not subject to statute’s mandatory life sen-
tence for conspiracy to distribute cocaine; (2)
career offender provisions of Sentencing
(ruidelines were applicabie te defendant’s
conspiracy conviction and one of his posses-
sion convietions; (3} evidence established
that defendant was not tortured in Brazil
with complicity of American officials while he
awaited extradition; (4) evidence sustained
finding that defendant was competent to
stand trial; and () evidence sustained find-
ing that defendant willfully perjured himseif,
warranting sentencing enhancement for ob-
struction of justice.

Convictions affirmed; sentence vacated
and remanded.

1. Conspiracy =51

Defendant who was convicted of 4 con-
spiracy to distribute coecaine was not subject
to statute’s mandatory life sentence, where
statute did not take effect until well after
conspiracy end date charged in indictment.
Comprehensive Drug Abuse Prevention and
Control Act of 1970, § 401(b)(1)(AXii), as
amended, 21 T.S.C.A. § 841(b){(1)(A)I).

2. Criminal Law ¢=51

Defendant who was convicted of conspir-
acy to distribute cocaine was not eligible for
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other motions.!  He filed a timely notice of

appeal.

LI

JURISDICTION AND STANDARDS
OF REVIEW

(1] The distriet court had jurizdiction un-
der 18 U0, § 3230 and 23 US.CL 8 2250
We have jurisdiction under 28 U.S.C. § 2260
and 2% 1LS.C. § 1291, The decision whether
to grant or deny 4 petition for habeas corpus
i« reviewed de novo. Adams v Pelerson, U638
124 835, %43 (9th Cir.1992) (en bane). Find-
ings of fuct are veviewed for clear error
Thomas . Brewer, 923 .24 1361, 1364 {Uth

i 1991).

111
DISCUSSION
Viclation of Fed R.Crin P 11

12] The voluntariness of a guilty plea is
subject to de novo review. [idted Stafes v
Stgror, $id F2d 635, 638 9th Cir.1953),
Before accepting u guilty plea, the lower
court judge must speak personally to the
defendant to ensure his plea is voluntary.
Fed R.Crim. P, 11{d).  Roberts argues his
puilty plea was not voluntary hecause the
court: 1) told him he would be sentenced
under the “old law,” not the Sentencing
Guidelines, 2) tailed to tell him he would not
be eligible for parole, and 3) gave himm &
potentially longer sentence thun the one he
was advised of at his plea hearing.

1. The judge was not obligated to sen-
tence hime wnder pre-Guidelines low.

[3,4] The first contention tuils, 'The
Sentencing Guidelines apply retroactively to

i, All the issugs raised in his moticns but not
specilically discussed luck merit.

2. The government contends this issue wis not
raised below,  However, Roberts did take issue
with the magistrate’s tinding that “the Rule 11
violation movant has raised is immaterial due 1o
maovant Laving been informed of the maximum
sentence.”” C.RO95 ar L He also complained
that impusing the term of supervised release vio-
lated Rule 11, C.R. S8 at 3. Even if this issuc

was not raised sufficiently below, Roberts can

puilly pleas, such as this one, which were
entered in the “window period” between our
decision suspending the Guidelines and the
Supreme Court’s holding in Mistrettu that
the Guidelines were constitutional.  United
SQtafes v. Ramos, 923 1 2d 1346, 1558 {Uth
Cir.1991). The Guidelines went into effect
on November 11, 1987 and apply to conspira-
cies, such as this one, that ended after that
date.  United States w. Kohl, g72 F2d 294,
29% (9th Cir.1992). The version of Rule 11 in
offect at Roberts’s November 21, 1U88 plea
hearing did not obligate the court to tell
Roberts about the Sentencing Guidelines.
Ramos, 923 F2d at 1357, That the judge
said he would be sentenced under the “old
law” had no effect.  United States o Cavey,
q84 Foad 547, 548 (Lith Cir 1989, cert. de-
wied, 494 1.8 1067, 110 5.CL 1786, 108
L.Ed.2d 787 (1980,

2. Ineligibility for parole.

[5] The judge did not fviolate Rule 11 by
failing to advise Roberts that he would he
ineligible for parole. Rule 11 does not re-
quire the trial court to notify a defendant of
parole eligibility hefore accepting his guilty
plea.  Dnited States v Sanelemente-Bejure
no, s61 F.2d 206, 209 (9th Cir1988) (per
curiam).

3 Failure to discuss supervised release?

16,71 Rule 11 requires that the judge
advise the defendant of the “maximum possi-
ble penalty” hefore accepting his guilty plea.
Fed.R.Crim.P. 11(c)}1). Here, the judge vio-
luted Rule 11 because Roherts received o
potentially longer sentence than the maxi-
mum he was advised of. At his November
21, 1988 plea hearing, the judge told Roberts
that he faced a statutory maximum scntence
of twenty years, a %1 million fine, and a

now raise i if it is purely & question of law,
whick is not dependent on the factual record,
United Stares v. Bapner, 935 F.2d 178, 180 9ith
Cir.1991), and if the opposing side does not
suffer prejudice as a result, [fHrited States
Flores -Payon, 942 F.2d 556, 558 (9th Cir. 1991).
whether a Rule 11 violation occurred because of
the judge’s failure to discuss the term ot super-
vised release al Roberts's plea hearing is purely a
legal guestion, and we do not think the govern-
ment will sutfer any prejudice. )
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mandatory penalty assessment of $50. 21
U.S.C. 8 841(bHDC). The judge mentioned
nothing about supervised release. Al sen-
tencing, Roberts received the twenty year
maximum plug a three year term of super-
vised release pursuant to the Sentencing
(tuidelines. C.R. 35 at 20, USS.G
8§ AD3.1(ay, SD3.2(b)1). If Roberts violates
the conditions of his supervised release, the
court may revoke his supervised release and
send him back to prison for up to three more
years. 18 U.S.C. § 3583(e)3). Thus, Rob-
erts's maximum sentence is at least twenty-
three vears, not twenty vears. Because of
the term of supervised release, Roberts re-
ceived a potentially longer sentence than he
was apprised of at his plea hearing.

If the defendant receives a potentially
longer sentence than the maximum he was
told, the failure to inform him of the super-
viced release term affects his “substantial
rights” and iz not harmless error. Fed.
R.CrimP. 11(h); Rodriguera v United
States, 954 F.2d 1465, 1469 (9th Cir.1992) (no
harmless error where defendant was advised
maximum was forty vears but received eight
vears in prison plug ten years supervised
release which eould potentially be extended
to kife); United States v. Sanclemente-Bejar-
ano, 861 F2d 206, 209-10 (9th Cir . 1958)
(harmless error where defendant was advised
maximum sentence was life imprisonment
and received fifteen year sentence and five
year term of supervised release); [nited
States » Sharon, 812 F.2d 1233, 1234 (9th
Cir.1987) (not harmless error where defen-

3. As previously stated, the judge was not obligat-
¢d to discuss the Guidelines at that time. Re-
mos, 923 F.2d at 1357, However, the version of
Rule 11 in eifect at the plea hearing required the
judge to discuss a “term of supervised release.”
Fed.R.Crim.P. 11{c)¥1) (1988). The government
contends that these words refer only to statutory
supervised release, not supervised release im-
posed under the Guidelines. The plain words of
Rule 11 make no such distinction, although, with
the benefit of both hindsight and legislative histo-
rv. the gavernment may be right.

4. Roberts pled guilty only to conspiracy under 21
1U.5.C. § 846, Until November 18, 1988, a con-
spirator was ot subicct to the mandatory term
of supervised Telease contained in the underlying
statute---in Roberts's case, 21 U.s.C.
§ 841(h)1NC). Bifuleo v. United States, 447 U.S.
385, 401, 100 S.Ct. 2247, 2259, 65 L.Ed.2d 205
(1980). However, effective  November 18,

EXHIBIT E.

dant was advised maximum was twenty-one
years and he received ten vear term andl ten
years of special parnle hecause liherty could
he restricted for well over twenty-one years).

The government argues that the version of
Rule 11 in effect at the time of Roberts’s plea
hearing did not require the judge to discuss
supervised release under the (iidelmes.
This iz probably true* The government fur-
ther contends the judge was not ohbligated to
discuss statutory supervised release.  This is
also truef However, Rule 11 still mandates
that the judge tell the defendant the “maxi-
mum  possible  penalty.”  The defendant
chould not receive a sentence longer than the
ane discussed at the plea hearing.

[8]1 The government also argues that the
plea agreement mentioned a term of super-
vised release, 2o Roherts’s plea was volun-
tary, and any failore tn mention it in open
court was harmless error.  However, the
plea agreement simply listed the statutory
maximum penalties for all the counts in the
indictment.  Supervised release was men-
tioned as part of the maximum statutory
penalty for violating 21 HLS.C. & 841(a)(1)—a
crime that Roherts did not plead puilty to.

In fact, we take the Rule 11 mandate quite
literally.  In  Sanclemente-Bejarano. 361
.24 at 208, the judge at the plea hearing
asked the defense counsel if there was a
supervised release term  and  she said
“Yes. .. According to the new [law], there
should be five vears supervised release. At

1988 —three days before Roberts's plea hearing—
the conspiracy statuie was amended so conspira-
tore would pet the same penalties, including
§ 841's mandatory term of supervised release, as
do people who commit the underlving offense.
Anti -Drug Abuse Act of 1988, Pub. L. No. 108
690 § 6470(a), 102 Stat. 4181, 4377 Nonethe-
less, we hold that the amended version of the
conspiracy statute should apply only to offenses
committed after its effective date.  [hited Staies
v Mnon, 926 F.2d 204, 210 (2d Cir 1991}; United
States v. Curry, 902 F2d 982, 917 (11th Cir),
cert. dended, 498 U.S. 1015, 111 S.Ct. 588, 112
LEd.2d 392 (1990}, and cert. denied, 498 U.S.
1091, 111 S.Ct2 973, 112 L.Ed.2d 1059 (1991).
If we were to apply the amended version of
§ R46 to offenses committed befare its clfective
date, such as Roberts's, it would violate the Ex
Post Facto Clause of the Constitution.  Crerry,
902 F.2d at 917 n. 5.

)
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UNITED STATES of America,
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V.
Gregory Alan ETHERTON,
Defendant-Appellee.

No. 9530381,

United States Court of Appeals,
Ninth Cireult.

Argned and Submitted Sept. 14, 1996,

Decided Nov. 18, 19986,

Defendant pleaded guilty to conspiracy
to manufacture and distribute more than 50
marijusna plants, completed prison term, and
was subsequently reimprisoned for violating
terms of his supervised release. On motion
by defendant, the United States  Distriet
Cownt for the Listrict of Oregen, Helen .
Frye, JJ., reduced prison term imposed on
defendunt following revocation of his super-
viged release to time served.  Government
appeated. The Court of Appeals, Boochever,
Cireuit Judge, held that distriet court could
reduce sentenee imposed upon revoeation of
supervised release under statute that grants
court diseretion to modify previously inposed
term of Imprisonment when sentencing range
is subsciuently lowered by sentencing corm-
mission.

Affirmed.

T.G. Nelson, Circuit Judge, filed dissent-
ing opinion.

1. Criminal Law &996(1.1)

District court had discretion to reduce
defendant’s sentence that was imposed pur-
suant to revocation of supervised release,
ander statute granting court diseretion to
modity previously imposed term of imprison-
ment when sentencing range is subsequently
towered by sentencing cominission; range tor
defendant’s underlying offense of conspiracy
o manufacture and disiribute marijuana wis
significantly lowered, sentence upon revoca-
ton of supervised release was part of sen-
rence for underlying offense, and court re-
lained broad sentencing  diseretion despite

pxistence  of  Sentencing Guidelines. 13
USCA. § 83esae; USSG 83 181,10,
91311 Table n., i3 USCAL y 2Dl
(1994

2. Criminal Law &=Y82.9(3)

Quyen nwonthe' imprisorment imposed
upen defendant for vilating terms ol super-
vised release was not punishment for new
substantive offense, but, rather, was original
sentence lor underlying oftense that wus exe-
cited when defendant was returned to prison
after violating terms of supervised release.

Lisa Simotas, United States Department of
Justice, Washington, DL.C., for plaintiff-appel-
lant.

Wendy Willls, Assistunt FFederal Hublic
Defender, Portland, Oregon, for defendant-
appellec.

Appeal from the United States District
Court for the District of Oregon, Helen J.
Frye. District Judge, Presiding. DO Ne
UR-GO—000268—3-HIE.

Before: PREGERSON, BOOCHEVER
and T.(3. NELSON, Cirenit Judges.

BOOCHEVER, Circuit Judge:

The United States appeals the distriet
court’s reduction of the prison term fmposed
on Gregory Alan Etherton {*Istherton™) fol-
lowing the revocation of his supervised re-
lease to time served. We affirm.

1 FACTS AND PROCEDURAL HISTO-
RY

[n Fehruary of 1991 Etherton preatded
guilty to u one-count information charging
him with conspiracy to manufucture and dis-
tribute more than 50 marijuana plants, in
violation  of 21 US.C. 8§ B41(a) 1),
S41(D)N1HC, and 816, The marijuana eqyuiv-
alency guidelines in effect at the time treated
cach marijuana planl as pguivalent. Lo one
kilogram of dry marijuana. Etherton’s 653
marijuana plants were thus equivalent o 633
kilograms of dry marijuana. [F1L 9] See
ULS, 8 2DLdey (Nov 1U9d) (amended
1995). After adjustments, the final guideline
range called for H1-63 months in prisomn.
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The distriet court senteneed Etherton to
51 months in pricon to be fGilowed hy a
three-vear term of supervised release subject
to standard and speeial conditions, |ER 6-7]
Ftherton completed his prison term and be-
pan serving his supervised-release term in
March 1995, Three months later, Etherton's
probation officer informed the district court
that Ftherten had violated his release condi-
tions.  Following a hearing at which Ither-
ton admitted to violating the terms of his
supervised release, the district court revoked
Fitherton's supervised release and sentenced
him to seven months in prison.

In November of that year the Sentencing
{ lommission issued a retroactive amendinent
reducing the marijuana plant equivalency ra-
{io to treat each murijuana plant as equiva-
Jent to 100 grams of marijuana. (LSS
88 1RL10, 2D ) (Nov.190h)  Fther-
ton filed a motion pursuant to 18 L3O
§ 3582(c) requesting that the district court
reduee hiz release-violation prison term to
time served.  Section 3582(c)(2) grants the
court. diseretion to modify a previcusly ini-
posed term of imprisonment, when the sen-
{encing range has subsequently heen lowered
hy the Sentencing Cemmisgion.

The distriel eourt held a hearing at which
the Government argued that section 35582(¢)
did not grant. the court authority to reduce
the sentenee [or the supervized-release viola-
tion.,  The court issued a summary order
reducing  the sgeven-month term (o time
served.

11, ANALYSIS

[1] The question presented is whether
the district court, had discretion under sec-
tion 3h&2(e)2) to reduce Klherton’s sentence
putstant to the revocation of supervised re-
leaze.  Seetion 8582{c)2) provides in relevant
part. that:

The eourt may not moedify a term of im-

prisonment once it has been imposed ex-

cept that—

(2} in the cage of a defendant who has

heen zentenced to a term of imprisonment

based on a sentencing range that has sub-
sequently been lowered by the Sentencing

{ommission pursuant to 28 ULS.CL Y940,

upen motion of the defenclant ..., the

enurt. may reduce the term of imprison-

ment.. . . .

EXHIBIT F.

The sentencing range for Ftherton's un-
derlving offense, conspiracy to manufucture
and digtribute marijuana, was substantially
reduced when the Sentencing Commission
amended the marijuana plant equivaleney ra-
tio. Under the original guidelines, Ftherton
served 51 months, the minimum sentenee for
a hase level of 28 with six peints of reduction
arcl a ¢riminal history seors of TII. He was
then subject to three vears supervised re-
leage.  Under the amended  guidelines,
Ftherton's base level would be 22, which,
with the same reductions, would eall Tor a
sentence of 27-33 months.  See USRS
§ 1BL.10  (Nov.1495) (“In determining
whether a reduction s warranted

under 18 1LS.C. 8 3b82(e)2), the court
should consider the sentence that it would
have imposed” under the amended puide-
lines.),

[21 The seven months imprisomnent s
not punishment for a new substantive of
fense, rather “it is the original sentence that

is executed when the defendant s returned
to prison after a violation of the terms of
L0 T ILeT a viblation 01 Lhe tCr

_——

supervised release.” {nited States o Pos
forns 11 TFad 873, 881 (9th C(ir19903). We
held in Pasgkore that “a term of supervised
release iz Csimply part of the whole ma-
trix of punishment which arises ont of
defendant’s original erimes.” ™ [d. at 883 (ol
tation omitted). Moreover, in Koon v {/nf
ed Sfates, — LS, — - 116 8.0t 2085, 135
L.Ed2d 392 (19496), the Supreme Court ree-
ognized that even ip this era of the Sentenc-
ing Guidelines, distriet courts retain hroad
gentencing diseretion. -— LS. at —— 116
S.Ct. at 2046 (“la] district court’s decision

will in most cases he due substantial
deference, for it embodies the traditional ex-
ereise of diseretion by a sentencing court™).
In light of Pasicenr and the senteneing disere-
tion pranted to district courts in Keow, we
interpret the statute’s directive that “the
court may reduce the term of imprisonment”
as extending to the entirety of the original
sentence, meluding terms of imprisonment
imposed upon revocation of supervised re
lease.

Because Btherton had been  sentenced
“hased on a sentencing range that has subse-
(uently been lowered,” the court had authori-
ty to exercise its discretion to reduce the
sentence under section 8h82(c)Z).  In the
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Mexican
ruling
limits
extradition
Those facing life
won't goto LS.

New York Times

MEJCO CITY — Mexica's
Supreme Court has biocked
the extradition of criminal sus-
pects facing life sentences in
the United States, confounding
1.5, authorities seeking to con-
vict defendants accused of
drug trafficking and murder. -

The ruting, handed down in
October but published in full
last month, has stopped the ex-
tradition of more than 70 high-
profile defendants.

The decision is rooted in
Mexico's constitution, which
says that all people are capable
of rehabilitation. A life sen-
tence, the court ruled, flies in
the face of that concept. The
maximum sentence in Mexico
is 40 years, aithough some-
times a 60-year term may be
imposed.

The prisoners for whom ex-
tradition has been barred in-
clude a former state gavernor,
Mario Villanueva, indicted in
New York on charges of smug-
gling 200 tons of cocaine into
the United States. Another is
Augustin Vazquez Mendoza,
who was on the FBI's list of the
10 most-wanted fugitives,
charged with the 1934 murder
of an undercover drug-en-
forcement officer in Arizona.

The Drug Enforcement Ad-
ministration (DEA} spent six
vears and more than $1 mitlion
pursuing Vazquez before his
arrest in July 2000. Now it ap-
pears that, in order to extradite
him. Arizona may have to dis-
miss the case and try him on
lesser charges.

Similarly, the indictment
against Villanueva, a fugitive
lor two vears before his arrest
m Mav 2001, will have to be re-
drawn if he is ever (o face jus-
tee in the Tnited States, offi-
cials sad.

F]

NP

‘ EXHIBIT  H.

The court. in a 6-2 ruling,

said a life senience negated the |

Mexican constitution’s provi-

sions for rehabilitation, “Tt [\

would be absurd to hope tu re-
habilitate the criminal if there
were no chance of his return-
ing to society,” Justice Roman
Palacios wrote for the majority.

Trafficking

The decision was a bitter
pill for U 8. officials, who cite
the Villanueva and Vazquez
cases as crucia!l for establishing
a foundation of justice in mat-
ters between the ceuntries.

Villanueva. governor of the
state of Quintana Roe from
1993 te 1999, is the highest-
ranking Latin American politi-
cian to face drug charges filed
in a U.8. court since the arrest
of Gen. Manuel Noriega, the

dictator of Panama, in 1989, |-

Villanueva is accused of work-
ing with traffickers to import
cocaine into the United States,
taking a $500,000 bribe for ev-
ery major shipment that
passed through his state in the
mid-1990s.

The charges against him
filed in U.5. District Court in
New York City — two counts of
running a “continuing criminal
enterprise’ — carry a maxi-
mum sentence of life in prison
for each charge and a $4 mil-
lion fine. Law enforcement of-
ficials in Mexico said the U.5.
attorney’s office in New York
might have to seek a new in-
dictment on lesser charges,
carrying a maximum 20-year
sentence, against Villanueva,
55.

Vazguez, 31, is charged as
the mastermind in the 1994
killing of Richard F'ass, a .5
DEA agent working undercov-
er, in Glendale, Ariz.,

The state of Arizona charges
that Vazquez ordered that Fass
be killed to recoup a 22-pound
shipment of methamphet-
amine and the $160.000 that
Fass had brought along to pay
for it. After six years as a fugi-
tive, and a national manhunt,
he was arrested by Mexican au-
therities 18 months ago.

But last week, 2 judge niled
that the recent Mexican Su-
preme Court decision barred
his extradition. Arizona has
two hard choices if it wants to
try Vazquez: drop the murder
charge or promise Mexico that
he will receive a fixed sentence
of 60 vears or less if conviciad,
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two hard choices if it wants to
try Vazquez: drop the murder
charge or promise Mexico that
he will receive a fixed sentence
of 60 vears or less if conviciad,
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DANTEL RENDON-HERRERA,
a/k/a "Don Mario,”
a/k/a “El Viejo,”
a/k/a “El Tio,”
a/k/a “La Senora,”
FREDDY ENRIQUE RENDON-HERRERA,
a/k/a “El Aleman,”
a/k/a “*Aleman,”
a/k/a “Berrio,”
JHON JAIRO RENDON-HERRERA,
a/k/a “Yesid, "
a/k/a *JJ,"
DIEGO RIVAS-ANGEL,
a/k/a “El1 Doctor,”
DATRO ANTONIO USUGA-DAVID,
a/k/a “*Mao,”
a/k/a *@Gallo,”
a/k/a “Mauricio-Gallo,” and
JUAN DE DIOS USUGA-DAVID,
a/k/a "Giovanni,”
befendants
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COUNT ONE
(Congpiracy to Provide Material Support
To A Foreign Terrorist Organization)
The Grand Jury charges:
Background of The Conspiracy
1. The Autodefensas Unidas de Colombia (“AUCY)

founded in 1997 as an umbrella group uniting a number of

paramilitary bands in Colombia. The AUC is a right-wing

wag

organization, whose main political cbjective is to defeat the
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Colombia nabs most-wanted drug lord

Colombia's most-wanted drug lord was captured
in a jungle raid involving hundreds of police officers,
Defense Minister Juan Manuel Santos said.

Daniel Rendon Herrera, alias “Don Mario,” was
taken in shackles to Bogota to await possible extra-
dition to the United States. Rendon Herrera alleged-
ly commanded hundreds of armed men in a private
militia and directed a criminal organization that
sent hundreds of tons of cocaine to the U.S.

President Alvaro Uribe described Rendon Herre-
ra, 43, as “one of the most feared drug traffickers in
the world.” His organization is responsible for 3,000
murders in the past 18 months, said Gen. Oscar Na-
ranjo, who directs the national police.

Police said he had offered assassins $1,000 for
each officer they kilied, in hopes of evading arrest.

Colombian officials had offered a reward of up to
$2 million for information leading to the capture of
the man whose organization has allegedly served
as a key link between right-wing paramilitary
groups and Mexico's drug-trafficking cartels.

The U.S. will seek his extradition to New York on

charges of conspiring to distribute cocaine into the
United States, said Anthony Placido, chief of intelli-
gence at the Drug Enforcement Administration.
Such extraditions can take months to complete.




