april 16, 2002

Jahn Gregary Lambros

Feg. Ho. O0936-124

U.5. Penitentiary Leavenworth

I.0. Bax 1000

Leavenwarth, Kanaas  G&6048=1000  DSi4
Web alte: www.brazilboycobt.org

CLERE¥E. OF THE CORBT

District of Hinpesota

U.5. Federal Courthouse

4l HWeorth ERobert SEreet

St. Paul, Miomezobs 55101

D.5. CEETIFIED MATL KO. FOO1-{370={H13=3595=0673

KE: LAMBROS wk. O34, Civil RD. 39-2B (DED)
Criminal Ho. 4-B9-B2(5) (DSD)

Dear Gierk:

AcCuached for FILING are the followipg documents: [one original send oune copy)

H- ADDERDIM TD: HOTIOR FOE ISSIANCE OF CERTIFLCATE OF AFPPEALARILITY, Dated:
April 10, 2002, This Moblon 1= dated April 16, 20602,

Thanking vou in advance for your continmed sssistance in this matter.

ohn Gregory Lambros, Fro Ge

CERTIFICATE OF SERVIGE

I declare under the penalty of perjury that 4 Erue and corvect copy of
the above listed motiom was mailed within a sTamped addtessed envelope Erom Ehe
USP Leavenworth Haillreom on this léch day of April, 2002, tu:

1. 0.5, Attorneye QOffice, Dilstrict of Minncsaba, W.%. Federal Courthouse,
Suite alh, 300 Sowrh 4¢h Streect, Mioceapolis, Hlonesoca 53415,

J regory Lambros, Fro fe



UNITED STATEE DIETRIGT QOURT
MISTRICT OF MINNKESOTA

JOIN  GHEGURY  TAMARDS, ¥ CIVIL. HD. 94-28 [DSD)
Perlelaner, & Criminal ¥Mo. 4~B9=5205%) (DSIn)
LU 2
AFFIDATIT TODEH.
LUMITELl &STATES DF M“lﬁl, %
L e=aaclinae o & TDavid 5. Doty, T.S5. Senior Diserice Judge

I BT T,

AUDENDUN  TO:

HOTIOHN FOR ISSUARCE OF CERTIFICATE OF APPEMABRILITY
Dated: April 10, ZIHZ.

Wow comes the Fetitioner, JOHN GEECGORY LAMBROE, TFro Se, [(hereinasfcer
Movant) and moves thizs Honoreble Court to except thiz ADDENIM TO Moavant'y filed
April L0, 2002, “MOTION FORE ISSUANCE OF CERTIFICATE OF ATPPEALABILITY."

Judge Doty stated within hils March 08, 2002, ORODEE tn chis accion om

page two (2], as to Ehe BACKGEOUAD in this actilon:

"The present petdcdon matks Lambros' [LIth post-conviction
callateral ateack un hly corvicltdon and semtenoe, The tirst
such pecitfon wayg f1led pe the time ¢of his tesentencing.
Altbouph described as o motioon pursuant o Fed. Ry Crim. F.
:'I:'I, the dizberleE coure CONSTRUED IT A A PETITIEN PR § X255
HABHEAYX CIEFPUS FELIEF AMD DEMIED LT.M

MALN TEEMDZ AMOUMG AFPEALS COURTS ACATRST RECHARACTERIZED MOTIONS:

L. The Eollawing Coaurt of Appreals have relied on the following finding,
MMecher o petitioner’s lolblal poast—conviction motdeon was tiled before or after

the AEDPA's effective date or whether the DTSTETET COURT'S RE-CNARACTERIZATION OF

THAT MUTION WAS SUA SPOMTE ot upon the governzen:t's moticm, a DISTRICT CIMIRT'S

BE—CRARACTFRIZATION OF A PETITIONER'S TNITIAL FOST-CORVIOTION MOTION WILL HOT BE

CONSIDERFD A 'FIKST' HAPEAS PETITION FPOR AFDPA PURFPOSES UMLESS THE PETITIONER IS

GIVEN ROTICE OF THE COMSEQUEMCES OF SO0CH RE—CHARACTERIZATION." See, Elevenkh Clremie’s

1.




holding in CASTRG va. TRITED STATES, 2002 O.8. App. LEXIS 13, In L9%4, Castro

filed a pro =e Motion for Kew Trlal porsuent to Federal Rule of Criwminal Procedwre
33, based on newly discovered evldence. The Distrdce Court treated Castro's
motion as requesting relief pursuant co hath ROLE 33 and § 2755 apd subsequently
denled the motion. Later, 1m 1997, Cauero [1led his Flvse § 2255 habeas petition
and the dizsetrict court concluded that che peiitfon was suceessive and diemiz=zed

the motion for lack of jurlsdletlan. THIS IS EXACTLY WHAT BAPPENED TO MOVART

LAMBRDS .
Z. The Eleventh Circuit's decisdon celled heavlly apon sizdlar
Tholdings in sdister elrcults like:

a. RAIMERL we. U.5., 233 F.3d 96 {lsc CLr, I0003{{Eiled RULE 33};

B. 0.5. wva. MILLER, L9/ F.3d &44 (3rd Cir. L19%949);

. ADAME ~wa. T.5., 155 F.3d 5821 [Znd CIr. L9BE).

1. Movent iz attachimg as an EXBIBIT the March 0L, 2062, artlele feow
the WATIOKAL LEGAL PROFESSIONAL ASSOCIATES, WEWSLETTER cntitled, "RECHARACTERIEKD

POST CONYICTION MDTIORS"™, pages 3, &, & 3,
CONCTIOSTON:

&, Hopefully the abowve information will asailst this Creurt {n ender-
standing that Movant Lambros has always had his ¥ 2255 wotions treated as
SUCCESSIVE due to Judge Henper constraing Movant's BROLE 33 NOTION AS & F 2155 AT
BESENTENCING.

4, I JOHN GREDGRY LAMBEKR]S, declare under the penalty of perjury that

the foregoing is true and corceet. Title 2B VLS.CLAC § 17496,

EECTTED OH: April 16, 2002

%
‘HH,JﬂHﬁFGregnry Lambros
Reg. Moo 00436124
U.5. Penitentlary Leavenworth
ok, Box 100G

Leovenworth, Kanszas 66093 TUSA 2.
Web gire: wwwa.brazllboycott.crg
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. RECHARACTERIZED POST
5 CORVICTEON MOTIOND

-- - = - Pursuant 1o the Anli-Terorism and
EMactive Oxath Fenalty Acl
“AEDPA", success|ve hibeas
copus petitions mey B heard cnhy
afer an appellate courl cenifles

* that the petiion tonlains 1) newhy

: distoverad avidenca thal, if proven

' amd viewed in light of the madence

i 258 whole, would De sufficlenl to

| establlsh by clear and convincing

i wyidence INat no reasonatde fact |

hinder would have found the

mavenl guitty of the offanss™ or £2)

“a new rule of constifulongl law,

* mads ratroaclive to cases on
callaterai roview ky Lhe Supremne
Cpurt, that was pravidusly
wnavailable.” Cltherwise, 1 petitlon
under 28 U230, § 2255 will be
barrad as “succossive_ ™

~ Consequedty, a courl's slsclon 10 .

" treal 4 motion received under sSome
gther provision of lew &5 meton |
undar § 2235 = @ pracilcs fommery

. approved of prior 10 AEDPA'S

- adaption = mighl bacome

- peiraordinarily harmfoi 1o 8

| prisoner's rights. Forthal vary

| meqson, The praclics of conversion
has come under fire post-AEDPA,
and 8 majonty of Cirpuibs e hokE

Ihat when & district court ra=

characterizes a federal prisonars

posi-conviciion motlon asa petiion
ander 26 LS. G § 2255, Hdeek nat
endar (he grisond’'s Subisjuant
allemnpt 10 Nile & petillon ander §

2255 g "sacond ar successive

palfion™ subject to AEDPA. Sorme

conflicts and vanation, fowayar,
conlinua to exes e beaeen CiCuits.

The Taliowing i3 an [llusiradon ol the

maein trends among Ihe Glrculits

reganding re=charactenzed habeas

pelitigns.

The demdnanl line of thoughl
regarding re-characieritsd post-
conwiction mallons |5 exemphied
IIEE1Y NAVE Oedn INIUancea 1w by the Elevemh Circuit™ hulding in
accepd d plaa agreement he would Casirg v, Unihed States, 2002 115,
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App, LEXIS 13, Hernan Q'Ryan
Castra waz convicted and
senlenced in 1392 10 twenty vears
Impeisonmant for conspiracy to
possass wilh inlent io disielbute
cacaine and conspiracy 1o imeet
cocaind. In 1584 Castra filed a
gro g8 Motien for Mew Trial
pursuani te Faderal Rula af
riminel Frocedure 33, based an
newly dlscoverad avidance The
disirict cowr trealed Cagstiro's
motien a% requesting reliaf
pursuani [o beth Rule 33 and %
2255 amd subsegquantly denied the
mation. Laker, In 1997, Caslro
filad his firsh seif-styted § 2255
habeas petilion, alléging thal he
failed tp recelve effactive
aasislanch &f counsel in wvinlalien
of the Sixlh Amendment. The
distnict court concleded 1hat 1he
palilitn wes successiva and
dismissad il due te his fallura 1o
mesl ihe parlicular requiramants
impoged by the amendments 1o §
2255 regarding sucgessjve

petiilons.

0n appedl, the Courl of Appeals
for 1the Elavanth Circuit vecated
the disddcl court's Hlinding and fuled
1hal, “Whethar a patilisnars iniial
posl-canwiclion motion was lad
befora or after the AEDPA'S
elfeclive data or wheiher the
diginict counl™s re~characlarzation
ol 1hat mation was 2ug spomfe ar
upon the govemmant™ molion, &
district coun’™s re-characterizatlon
of a potitionar's initial post-
conviction motlen will nol be
cansldased a Tirsl” habmas petltion
far AEQPA purposes unless the
petilionas i¥ givan nolice af 1he
consequenced of such re-

© characterization.” Furlhermpra,

the court noled, “Reguiring 1he
distriel courl to &nsure that a
petili orear realizes tha remificalions
af & counls decision o conwet his
past-convicglion motlon is an
approgriate maans of apprizirg ail
defendanis of tha drcumsiancas
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that may impair or prasersa thetr
right to habeas rewviews."

Tha Elevenih Circull's declsion
reliad havily upen similar holding
In sisler circuils liks Rainerf v
Unfted States, 233 F.2d 88 (1™
Cir. 2000); United Sigtes v,
Miflar, 197 F.3d 844 {3™ Cir.
1398); and Adams v. Unlled
Siafes, 155 F.3d 582 {2" Cir.
1998). Applying Lhose apinigns,
1he Eleyenth Clrcult In Castre
rialad (hat tha crilical fecior was
whether Casiro knew the
consequences of 1he district
Coul's dacision tp re-chafactenze
fils motion. According to the
cour, *much like the same as tha
ltliganis in Adams, MMfer,
Hendarsan, and Ralner), there
was na protocol in place 1o ensure
Ihal O'Ryan Castre had such
knowledge . . . N islherefare
probable, nol Jusi possible, Lea
conclude that ha would have
mounted a much sirGngar
campaign [0 defeat the districl
coun's recasiing of his Rula 33
molion if he was aware that hls
subsequen § 2255 patition wauld
lace nearly insurmauntable
sCruting.”

one of ihe cases relied upan fn
Castro was the Fst Circuil's
dagision in Ralnerl v. Unjted
Stxtes, 233 F.3d 88 (1™ Cir.
20001, In 1992, Bruce Rainari
was senlencad to a tan-year femm
of incarceralion Tor conspinng (o
tobstrucl cemmeree by robbery
invelving fores oF violancs, using
brarmying & firearm ingonnegt|on
yalh the conspiracy, and being a
felan in possessign of a firearm.
In 1938, Raineri, acling pro z&,
filed wahal he termed a "Motion for
worrgcilon of Senlence andfor
itaw Trial." Ha breughtthe mdion
pursuant 1o Fed. R, Crim. P. Rule

35 andior 313, Finding Ruleg 23 .

and 35 inapplicabla, 1hs disltcl

judpe, acting sua spante, ra- .

Yaich 1, 2002

characterized Rainer’s motion as
an application Tor posk-conviction
rellef under 28 U.5.C. § 2255,
Then in 1887 Rainkri, sLjll
agpearing o se, flied a mation
urder § 2235 1o vacats, et astda,
or carrag! sanlencs. In 1989,
howswer, angther distnct judge
ruled that the recasied 1998 motion
counted as & habsas patilion for
AEDPA purposes, and Lhal
ihemlona the panding patilben was a
secord or SUCCesHvE pettlan ureder
ihe stetute.

Coappeal, the Couwlof Appeals for
1ha First Circuil, mlying as the

- Castre Court did onthe Adams

and Mifter decislons, concluded
that, "the disiricl cour emad in
deeming the currenl pieading a
spoand ar Eudoetiive’ haboas
peditlen.” In so holding, the court
frankly stated, “Lel us be perfectly
clear, Ye go notdoubd that 1he
destrict Soelrd, i re-characlarizing
the pelitioner’s pleading, was
undeavaring 1o Heal a pro 58
lithgant Fairly. We appaud that
silicituds. But, bedswse the court
ad! sug sponfe and withoul any
sivanca notite 1o the petdloner, we
cannol reat 1he earler pleading as
11irst' habeas pefilicn for AEDPA,
purpbEes .~ Thus the Faesl Circuidt
held, “when & distid court, acting
sea rponda, canvens a post-
canwiction mollon Nisd wnder some
pther stalyte inlo 2 section 2255
patitian wilho ol aelles and an
ppportunity 1o be heard [or im 1he
abamative, the plesds's consant),
the re-characlerized mofion
prdinarily will not couni a% & “first”
habeas pelilion sufficent to Wopger
AEDFPA's galekawping
requirement,”

The First Sircuit™s halding in
Raireci nearly mirrgrs 1he
substance af the Elaverih Clouil's
apinion in Saxiro. Bolh Clreulls
werd alsn dlzinclined to adopl (he
more broadly 1weeping




3,

requirements msizblished in

' Adamsz and Mifler. Though

Acames and Mitter, like Castro and
Rainegrl, declined to congider re-
characlerizad meofions as
succassiva, ke Second and Third
Circuits placed specilic and
sirlagant demands upan judges,
viruaily preventing them mom e-
charactarizing moLons in AR
cirgumstance, The First Girmui iz
1hosa Broad rules hurdan tha
digidet courts with a new protocgl
ihal doms nol amalicrate tha
central prodem. and furthar noted
thel "there Are times, even after
AEDPA when ra-charastignzalion

- will be to & prg 5€ litlgant's be nefll,

or in ilhe interasis af justice, ar
Mherw|se plainly warramned.” Even
so, the degisipns in Casire,
Raireri, Adams, and Miller
tolledively represent the ppinon
In almast all Circeils that re-

" theraclerized post-conviclions

motlons will not be deamed
successive for AEOPA pumphsas.
Indeed, anly one Clroull hed held
alheaiwise, and a5 the fora-
mentioned casas note_ that
posllion is probably untenadde at
Ihis point, ard [Ikely to be reversed
in lima.

The anly Sircust which has held me-
charecterized motians lo ba
successhye was also the Hrst
Circujl tg address the issua, In
Tollfver v Unifed Stxdes. 57 F.2d
29 (5" Qir, 1905), the Fifth Cuouit
denled a pelilicnars motion for
aythgrization to flle 8 successive §
2255 motion. Sylvasiar Tolliver
wad convicted in 1993 of using ar
carrying a fireamm in relalion 1o a
drwf] Crirme. 10 18588, Tallives filed
& molicn 10 dismiss his conwictkon,
Ower Tedlivar's abjections, the
dlstrret Saurd conslraad hig rmolion
a3 a § 2255 mobion and granted
raliel. Tolliver than soupght
aulhanzation, as required under
AEDQPA, 1o file B successive §

. 2255 motion since his sardiar

3 NATIONAL LEGAL PROFESSIQNAL ALSQCIATES

peiition had been e-cheracterized
as such and thus barmed hirmn from
filing a sacond posl-conviction
maotlen. In response, Iha Filth
Circuit stated, *While Tolliver
obpected 1o the disieic! caurl's
canstruing il as 8 § 2255 matlon,
ihere |8 nothing elsa il could b,
Consaguantly, Tolliver has
exerased Mg hrst § 2255 motsan .
« 7 In gddition, the coun denled
Tolliver's raquast for authorization

Ig file a successlve § 2255
mitlinn.

Tha Tolfver case stands s the
single axcaplion emong the
Clrculis that othetwise dsam re-
thamcterized maolions insuflicient
lo count 33 Successlye for AEDPA
purposes. The dacishn has come
under flre from its sisher tirtuits,
and the gnomaly is most Hkely
atlribulable to Ihg Fachk that
Talllver was the firsl cgse o
Address 1he issua.

Ac noted in Castro, Folllvar was
dacided two years bafore Adams
angd almpst immediately afler
AEDFA's anacimen!. The Third
Crcuil [ Miar Turth er sugpested
Ihat the Fifth Clrcult may have
decided the case dlfferenty had i
had 1ha banafil of lha Second
Circult's discussion in AdIns, 8
sound argument since every
Circuit ko decide the issya since
Tolllver Has bamn 30 persuadad.
Perhaps the most scathing
crilicism of lha Tollhear hobding,
hénwnBwar, SOMES in Rafnard, whamn
the Firsl Circuil daamead the ruling
"a perveNse result” where "3 [udge
whi Strivas to belence 1he scales
af lusilce by conatrulng pra 58
prisoner pleadings Hberaily rlsks
praciuding the pleader fram any
appariunity 1o litigata patentially
manlgrows claims.” Thus, desplie
the FifR Circull exceplion, almast
any Circuit Cowt addressing the
issug . perhiaps incduding the Fifth
Circuit, walld noow Bold Thal 1a-

Marekh 1. 220z

characterized post-convicilon
moticons ard nat reodored "secomd
ar sutcessiva" for AEDPA

FUrpOses.

This rula, as applied (o re-
characlarized post=-gconvicllon
mations, IS with 30me varlation
almes] unifgmmly accepted n alk
Armarican Girculls. 1f you o your
cliend have a similar issue, please
feal frae to coantact MLPA lor a
current analysis of the law in youwr
Cirouit.

ANOTHER NLPA YTCTORY

RECENT SENTEMNCING
ASSISTANCE AGAIN PROYES
HELAFUL

H is not siways sasy or prodact (o
pueblicly aNACURCE JUr SUCCASSES,
Eech day, sach week, and each
manih. we are suceassiy) with
Tome cases in which we are
Invglyed, Though our wahsita
oullines some of our successful
cazas, wa use Lhis vehicld la
spathighl recent vicores,

This pasi month, NLPA was asked
by 1acal counsal to assisl in the
sentencing of & dafandanl in tha
Eastern CHatrcl of North Camdina.
The defandand, wha far abvlous
reasons will ramalin nameless, was

I chamged with conspirecy lo potais
¢ with inlent 1o distributa ecslacy.
t Although the ndiciment lited only

gna counl, Ihe datendant was
facing a maximuim of twenty ysars
and a &1, 000,000 fine.

Fegresented by Tharmas Goalsby
af the Currin Law Firm, lhe
derendanl was looking at a
r3lculated basa oflanse laval dua
1a tha amgur of drugs of Lewvel 28.
When agd|ustments for accaplanca
of responsibillly and specific
oitense characteristics wars
culculated, the defandanl w5




