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EE: SICCESZIVE F2723% — Ea: Criwmdnael So. 3=Y5-128, 0.5. Digtrier Court for the
IMatrirt of Hipoeacta — Thivd IMviaiom.

Dear Clerk:

Ag per wmy Dacember 12, 2000, letter ©o you regueating a FRISONER PORM for the
filing of s SUCCESSIVE ¥2255 and your response stating,"We have oo form. Other
Circuita do = they’re out on the internac. 0Or, just modify the % form
and in distriet court.”™

®aglcally I just copied the format used by privats attorney's aselating inmaces.
Aopafolly it will pass. '

Aoywa¥, please file the sttached origimal and three copiea of sy SECORD or
SUCCESSIVE $2235 ms to AFFRENDI vo. NEW JERSEY, 120 5.Cc. 2348 (2000).

Yea I understand that ¥ou have not granted RETROACTIVITY but I'm concermed about
the our (1} year scatute of limitations provision In FI23%, that presented

a problem in rhe $econd circult in BATLEY. [ undergtand that you may just flle
the snelosed and give ot 4 denial WITHATT FREEIUDICE, THOS PEECERVIPRG MY TH3TE.

Thanking you in advance for yoeur comtinued sesistsace.

Since
—r
egory Laobros
=5
B.%. Attornay, Distriek of Minneaota
File



CERTIFICATE 0F SERVICE

I certify wnder the pemalty of perjury that [ mailed the following:

WOTION FOR LEAYE TO FILE A SECOND OB SUCCESSIVE WOTION TO VACATE, ET
ASTDE OF CORRECT SFNTENGE UNDER 28 TU.5.C. §2255 BY A PRISONER IM FEDERAL
CUSTODY. Dated: Juos 02, HWM;

MOVANT'S HFHORANDUM OF PACT AND LaW IN SUPFGRT OF {AFFIDAVLIT FORM) MOTION
FOR LEAVE T0 FILE A SECOWD Ok SUCCESSIVE MOTION TO VACATE, 5ET ASTDE OR
CORRECT SEMTENCE UNDER 28 C.5.0. #2255 BY A PRISOMER IN FEDERAL CUSTODY.
h.ttl’.: June ﬂ-i. mlr

Cil

aod altl actachments and sxhlibita on this 2 DAT OF TINE, 2001, from the

T.5.

Panitentiary Leaveoworkh Mailroom, ko the Eallowing individuale wia 1.5.

¥ail, KR FILTEC IN THIZ ACTION:

L.

Beg.
U.5.
Pl:}-

CLEEK

.5. Court of Appeals for the Eighth Circwit
Themag F. Eagleton Court Heouse

Eocm 24,379

11} 4South 1ldch GSttreet

2t. Louls, Hissowri 63102

Tal. [Al4) 244 =24l

U.5. CERYIFIED MANL ND- 7000-0520-00Z1-37Z74-5231
EEY{AN RECETPY RENESTED

PR FILING: Ooe (1) original and three (3} coples

¥.%, Attoroey's Office

600 T.5. Courthonuge

MK South Gth Streek
Hinoeapoclis, Hinoesoka 533415

INTERMET RELEASE Of: www.brazilboYcolbt.org

e

Gregory Lexbros, Fro Se
Ho. 00&436-124
Penitentiary Leavernworth
Box 1000

Lasveoworth, Eansas G&048-1000
Mch aite: www.braxilboycolbk.oxg



JAN REAEY LAMRENS

Priscomer § 00436-124

U.5. Peaitentinry Lesveoworth
F.0. Box 1000 .
Lexvcoworth, Eansas G604 1000

DEFENDART -HOYANT, FRD SE

In THE UNITED STATES CNET OF AFFEALS
TRk THE EIGHTH CTRCOIT

JUEN SEGEEY LAMRROE,

Dafendant=Movant, * CITIL AFPEAL WD. -7
Vo, h In Be: Cpdwizal Bo. 3-75-128,
ONTTED STATES OF AMERICA, - United Statems DHatrelct Court for the

bDistrict of Miooesota — Thicd Divieion.
Flaintlff=Eeapondent, *

NN FOR TREAYE TO FILE SHECOED OR
SOCCESSTVE MOTION T VADAYE, SPET ASTIR
Ok OCANNY SENTEICE UEOER B [O,.2.C. §2755
BY A TAISOMER 1IN FEDERAL {USTODY

COMES HOW the Dofendant-Movaok, JOPN CEREGORY LAMBADS, end
baraby moves this Homorable Court for leave to File A secomd or guccempsive motion
ta wvacate, aet agide or correct gentence under Title 28 U.5.0. §2255 by e prisoner
in Eederal custody. Thia moblon 18 brought pursusnt to 28 0.5.C. $2244(bh) and
§1255, agd 1= based oo 2 new rules of copstitutipmel law rtntutlf‘;nnnunced by

the United Scates Supreme Courc, chat wes previcusly unavallable, end requires

retroactive application to cases on collateral review, APPREHDL wa, NEW JERSEY,

120 5.Ct 2348 {20007,

Movent hecsby submitse the accached, "MOVANT'S MEMORANDUM OF FACTS AND

LaWw TH SPPORT OF," the above—enticliad motion, io APFIDAVIT FORM.

DATED: Juns 02, 2301

Reppactfully Submitked,

chn Gregory Lawbros, Fro Se

S,



EITED STATES COTRY OF AFFHALS
MR TEE EKGNE CIRCTUIT

JOol EREGOET LANBREDS & LCI¥VIL. AFFEAL. Bo. O01-=-231T0MH
Defendant-Movanot, * in Be: Criminal Wo. 3-75-12K,
Tnited Stoates Pigtrict Court For Ehe
V. * District of Mippesota - Third Divislon.
VHITEDRD STATES OF AMREICA, L]

HMOTANT'Z MEMORAMIWM OF FACT ARD LAW

Plaintiff=-Aeopondent . +* IN SUFROET OF: [(Affidwvir Form)

MOTION FOR LEAYE TO FILE A SECOAD oK
SOCCESSINE MOUTIOE TO VACATE, SET ASTLE
OR OCORRELCY SENTERCE TEDER 2B TW.E.. $225%
BFY A FEINNER TH FEDERAL CTISTONY.

COMES HOW cthe Dafendant=-Mowank, JORK GEFGORY LAMBROS. and
bereby moves this Honorable Court for leave to file 2 gecond or guccenmslve
wotion Lo vacate, sat aslde or correct sentence wnder 28 U.5.C. §2255 by a
priscoer 1o federal custody. This sotlen 1 brought purssant to I8 U.5.0C.
$1245(k) and §%255, and 1s bamed oo & nDew Tule of coonecitutionnl law receokly
anncuneed on June 26, 2000 by the Tulted Stactes Supreow Euurtlif APPRENDI wm.
HEW JERSET, 120 5.Ct. 23548 (1000), that was praviously unavailesble, and requiras
tetroactive applicatlion ko cases on collateral eeview.

Howant does not wieh to frugtrate chia court in £filing this motion
in a pramature fashlon nor heve this moflon coupnted aghivme Movadt, 1f movant
iz premature, due o che follewing legal problemas: {1) Tha Third Circuit has
held that a oew Supreme Court cods may be made cecroaciively applicabls to caBes
m collararal review, and therefore velief mey be had oo 8 secomd or successive
§I55h mation under $22535, 1f the casa falle within one of the TEAGUE excapriana,

S5ee, WEST ve. WAUGHN, 204 F.3d 53, 59 {3rd Cir. Z2000Y. Thus if Movant way 1n

the Third Circouic, and walced o f1le 8 sacond or euccemslve morion wnrcll che

. g



Supreme Court srplicicly makes AFPRENDI tetromctively applicable to cases

oo collateral review, Movant may be found to be votlmely., If APPHENRI fallsz
within the gacond TEAUUE eXcgptlon [as Movant believas 1t does)d, in the Third
Circuit a priscoer is entitled ko reliel! oW oo a8 Recond or swcceaalva 2255
motion. (23 The etatute of lisitations provision fu $2255 indicatea that a
defendapt has one (L) vear freod "the date on which the right asgerted was
Initlelly recognized by the Supreme Coutrt, if that right hag been oawly
recognized by th Supreme Court and wade vefroactbivaly applicable bo cases on
ecollateral rovlew.” The Second Circuit bald in a case discusaing BATLEY vs.
V.B.y 133 L.Ed.Id 472 (1995), that the one {1) year began o run whan BATLEY

wvag declded (not when 1t waw appliled tetroactively in BOUSLEY va. U.5., 140

L.EA24 828 (1998)). Ses, TRIESTMAR va. T.5., 124 F.34 361, 3171 & n. 13 {Ind
Cir. 1997). Therefore, a priponer in the Jecouwd (ircuif would be barred by
the statute of limitations 1f hefahe walted until a year afcer APPRPHDI is
#xplicitly made recrcactive to cessa on collateral peview béfore f1ling B
macond or successlve §2255 motioe. This Movant 1s uneducuted in law and dpes

oot want to be bharred by the gfatute of limicatioma.

APFAFAL] wa. U.3. AMSOTMCED &4 “NEN" LULE OF CONSTITUTIGHAL LAY THAT LIRECTLY

-
AFFECTIZ THE VALIDITY OF THE SENTENCE MOVANT 1S SERVIEGC AML REJITRES RETROACITVE
AFPFLICATION TU CASES ON CIJLLATISAL EEVIENW:

1. The Supreme Court 1o TEAGUE ve. LANE, 489 U.5. ZHA ¢(194%% hald

that a right that has bsen newly recognized by the Suprew: Court 18 not to he
&ppliad retroactively on collateral review UNLESS it falls withino one of btwo
exceptions. Fivst, a new rtule ghowld apply retroactively Af it prevents Law-
making authoricy from crimimalizing certain kivnds of conduct. TEAGUE. 489 U.s.
at 30F. GHecond, 3 new rule sbould apply retrosctively ff it “r=quiras the

obakrdance of the procedurea implicit in the cencmpt of ordered liberoy.™ Id.

2.




{citations cmlicted}. The Fupreme Cour{ hig degscribed chis excepblcon as

opplring to "watarshed rules fundamental to the integrity of the criminal

proceediog.”™ SAWYER wa. SWITB, 497 U.5. 227, 234 (1990). Accord ZAFFLE v,
EABRS, 494 T.S5. 484, 435 (1990). Yo quallfy under the s¢cond TEACGUE exceptlon.
"rhe new tule uskt sacisfy o two-promged test: (L} it must relate to the
accuracy of the [proceediog); aod (2} 1t must altar "aur understanding of cthe

"pedrock procedural elements' essential to the [fundameotal] foairners of a

prn:eedlng-" HUTTER ws. WHITE, 19 F.3d 1154, 1157 (llth Cir. 1994¥¢queocing
SAWYER, 497 U.5, at 242). -

2. Movant coocedes that the rule anoounced in APPRENDI 1z a "NEW™
tuvle pubject to TEAGUE. In TEAGOE, the Court explained thac "1 case announces
& new tTule when It breaks new ground or lopomes a noew obligation oo the States
or Federal Government .... To pab {E JEifferently. @ caze anDounces 3 new rule
if the regult wap not dictated by precedent exlating at the time the defeadsnc'p
conviction became final.” TEAGUE, 489 1.5, at 30l. To determine whecther g puls
announced in APPRENDT s "oew," the Court mwst assess the atate of the law ax 1t
exlgked af the ciae Movaunt's ¢ooviction beceme final and then determine whether
the Court should have falt compelled to adopt the rule at fiague. O0O'DELL +s.
WETHERLAND, 521 ¥.5. 151, 159 {1997). 1f, im 1light of exlating law, the Cowre
acted reasonably by not recognizing the tule when Movaot wag I:di:::d, convicted,
gnd sentenced, the rule iz “aew" undeyr TEAGUE. GSes id. [“TEAGUE askas coutrk=

court Judges to judge reascrably, nat presciencly™). See also, CAIN we. RETMAN,

9aF P.3d 817, &Il (4th Cir. 1991){a rule sought hy¥ federal habeas corpus peciTlom

1% "new" as long as the correctness of the rule 1g gugceptible to debate among

reasamable minde) {citing BUTLER va. McXELLAR, 494 U.5. 407 £19%90).
3. The rule apnaunced 1o APPRENUGI 1a surely "MNEW' for purposes of
TEAGDE. 1o JONEG the ¢ourt neted chat its prior cazes merely "suggest[ed] racher

than establish[ed]" the prilaciple that any FACT that incressesn Ehe gaximum




penalty for B crime gupt be charged in an indickment, spbmirked to a jury,

end peoved beyond a ceasonable doubt."™ JONES vs. U.5., 526 0.5, 227, 143

o6 {1999}, Moreover, before JOMES wirtuslly every circuit held that the
amount of drugs and Che Eype of diugs wag oot an element of a Title 21 affease

but instead was only a seotenciog factor. See, £.g.. U.5. ve. CISHEROS, 112

F.3d 1271 (5¢h Cir. 1997); .5, vs. DURLOULS, 107 F.3d 24 (4th vir. [94977;

U0.5. va. SILVERS, B4 F.39 1317 (10th Cir. 1996);: U.5. va. MORENO, 539 F.2d

405 (bth Cir. 1990); VU.5. vs. GIARS, B13 F.2d 596 {3rd €ir. 1937}; T0.5. va.

WML, B34 F.2d 1382 {5th Clr. 19837). TIndeed, even after JNES, the Elsvench
Circwit and otherw contluued to find that the quantity and type of drugs was &

éentencing faccor. See, U.5. va. HESTER, 199 ¥.3d 1787, 1251=92 {11tk Cix. 2000):

V.5, wa. TBOMAS, 204 F.3d 331, 382-83 (2nd Cir. 2000); TU.5. va. JOWES, 1% F.34

1176, 1186 {10th Cir. 1999); ©.5. wa. WILLTAMS, 194 P.3d 10{, 106-107 (D.8.0ic.

1999, The fact that B0 many courcd conkiarently followed a practice contrary
to the Tule announced o APPRENDL fs compelling svidence char the tule fa NEW.

See, CATN w3. REDMAN, 947 F.I1d 817, A21 {&ch Cir. 1921). The sheer mumbar of

opiaiong 1o APFRERD]L (Five justices Jolned in the opinion of the Court and two

of tlwes, Juptlces Thomas and Scalls,. issued concurring opiolona. TFour justices

digganted in two opinfione.) elso supports the comclualicon that the Tule was oot
w

compelled by pre-exlatiog precedant. @Q'DELL,. 521 U.5. at 159 ("[tlhe array af

views expresaed in [ Supreme Court decizion] 1tself suggest the rule agnounced

there was, in light of the court's precedent, *suaceprible to debate anomg res-

gooable minds'*).

. o Pebruary 9, 2001; che FNineh Circuidt held In FLOWERES ve. WALTEH,

Ho. 99-35551 {Per Curlam) “[T]he Aaticerrorism and Effective Dmath Penalty Act's
exception to ite prohibicion on auccegeive habesag petitionz, which allowas a
prisoner to presant a SECOND OW SUCCESSIVE habeas corpus peclicion when 1t reliles

on 4 new conatitutlonal rule that hag hesn "made retvpaccive co coges oo collaceral

.
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teview by the Supreme Coure,” 28 TSC ZRE4(B)(2I(A). codlfles the retroactiviey

approach of TEAGTE ws. LAWE, 480 .5, 288 (1989), the U.5. Comzr of Appesls

for the Winth Cireuit declded February 9, 2001, Toveking one of TEAGUE'S twno
exceptiong o irs general male of nonvetvnactivity, the court held that Secticn
2244¢bY{2){A) allows a priyaner to present a SUCORSSIVE FETITION that relies
oo 8 oew tule of bhedrack principle that waa aoc expressly daclared rerrysactive

by the Zupreme Court."” OCuotling, CRIKINAL LAW REPORTER, Vol. 68, Mo. 20, page

441, Februery 21, 2001. The Hiech Ciccuit's per curiam opinion went on to AGHEF

with the minority view expreswed in WEST wve. VATUGHN, 204 F.3d 53 {3rd Cir. 2000},

and to hold thac a NEW RULE OF CORNSTITUTIONWAL LAW MAT BE APFLLED RETROACTIVELY

IH THE ABSEMCE OF AN EXFRESE RULING 0N BRETROACTIVITY BY THWE SUPREME COURT. Aao,
the court stated, "[W|e Eind oething in the languwags of §2744Cb}CX3(A)Y that
Fuggests that Congreps intended to eliminate the third approach ino enacting
AEDFA; f.e., te reject the tetrractlivity standard set forth by the Supreme Court

1o TEAGTE." Quocing, CRIMINAL LiW REFORTIER, Vol. &8, Mo. 20, page 441, February

41, 2001,

TRIS COURT MOST AFFLY TRAGITE BEFCRE CONSIIERTEG THE MERITS OF THIS CLaIM:

5. The Supreme Couwvt in CASPARI va. BOHLER, 127 L.Fd.2d 236, 24%
-

(1994), sratad. "[A] threshold gquestien In every habeag cnse tharefore, Ie
whether the court ii ebligaced to apply the TEAGUE rule to tha defendant's claia.

We have recognized chat the nonretroactivity principle ™1 not 'jurisdictiomal’

io the sense chat [federal courts] . . . st raise and decide the lysue sug
EEnnte-" - - - Thus, B federal courc may, but nead not decline co apply TEAGIE
if che Scate dome not argue it. . . . But If the State does argue that the defen

dunt seeka the benefit of a NEW RULE OF COMSTITOTI(UNAL LAW Cche pcourt MOST apply

TEAGUE before comeldering che MERITS OF THE {LAIN." (Citstlons amitted}



AFFIENDI CLATMS FALL. WITHIN YHE SECQOND TEAGOE EXCEPTION:

b. The tTule anncunced in APPAENDL 1% alen a "WATEREHED" rule chat
redquires retroactive application, The rcasoniog emploved by the Eleventh

Circuit In WUTTER vs. WHITE, 39 F.3d L1154 [Llth Civ- 1994), compels this resulr.

7. In NUTTER, the Eleventh Qlreuit had co decide whether the rule

aonounced in CAGE va. EONISTAMA, 498 U.5. 39, 112 L.Ed.2d 339 {1990)(per curlam),

waa retroactive undet the SECOMD TEAGUE excepcfon. TIo CAGE, Ehe Suprteams Court
found & jury instruction that centained lamgvage diluriog the reasonable doubr
stindard viclated due pracess because 1t allowed the jory Io coovict om a lower

stapdard of preaf than beyond a reagepable doubt. CAGE, 498 T.5. ac 41. 1Io

SULLIUAN va. LOUISTANA, 508 TU.5. 275, |24 L.Ed.2d LBZ {1993}, the Supteme Court
held that CAGE vivlaticos, when challeaged on direct appeal, Were not gublect bo
barmless ervor hut were, instead, per se Teversible. The Court reasoned that
barmlass errcr review wae ouly possible whers the petlt jury actually pasaed

upon the gtatubtary wlament:

Barxlesg--etror review looks, we have gald, tp the
basis on which "rhe jury ACTUALLY RESTED ITS VERDICT,
[civarion omicted]. The inquiry, in ather worda, 1z
nat whether; In a trial thet accurred without the
errar A4 gullty verdict would surely have besn rendered,
but whether the guilty verdtct =zctually rendered im
TALS trlal was surely atcributable to the arrar Thae
supt be Fo, becaunge to hypothesize a guilty verdict
that wae never in fact repdersd - oo matter how
loeecapabie the findings to support that werdice wmight
be == would viclate tha jury trial guarantees.
fCirtacians omittad.]

SULLIVAM, 508 T.5. at 280-8]1 {egphasis in crigziaal).

8. Io RUTTER wo. WHITE, 3% P.3d LE54 {llth Cir. 1994%, the Eleventh

Clrewit, relying on GULLIVAN held that the rule anoounced in CAGE was sublact
to review on collateral attack. The Courr rmaaoned that the roule fell within

the SECOWD TEAGUE exceprion becauss it “gouards against coovierion of tha inooceot

b.

9.



by ensuring tha SYSTEMATIC accuracy of the criminal system." WUTTEE, 29 F.3&
at 1157 (emphasin mdded}. Morrever, the CAGE rule zatisfiad the "falrness"
premg of TEAGUE'S SECOND exception as it "implicats[d] & Fundamental guarantes
of trfal procedure bBecduse uwee of a lower standard of proof frustrates the

jury-trial guearaptae.” Id. at 1158. Accord HARMON wa. MARSHALL, 69 F.3d 983,

944=65 [9th Cir. 1995) (holding CAGE retreactive undar TEAGUE); ADAMS ve. ATHEN,
41 F.3d 175, 173-179 (4eh Cir. 1994} {name).
5. The rule amndunced in AFFRENDL altere a defendant's rights in

2ll ways recognized io CAGE and SULLIVAN, and more. As lo CAGE, the new rule

elevatas the burden of proof o bhayond a reaséuable doubt. Moreover, che oew
rule requires rhe element to be presented to aod passed upom the graod jury, au
reguired by cha Pragentment Clauas of the FIifth Amendwent. Imposing am enhanced
penaley based on Eaces mot alleged in an indictment impermigeibly allews 4
defendant to be mentenced "o A charga the grand jury mever tade against him."

STIRUNE we. U.5., 361 .. 212, 21%, &% L.Ed.Z24 257 {(1980). Zes also EUSSELL wa.

B.5., 365 T.5. 749 (1962) (holding that to permit defendasts co "be convietad onm
the baats of fe#cts wot found by, and perbapg not evep presanced o, the grand
Jury which indirted him,”™ would deprive them '"of & baslc protection which rhe

guaranty of the Interventioo of the grand jury wae deaipned to specure™}., Thus.
L o
the rule {a APPREND "mot cnly improve[s] accuracy [of the trial snd comvictiom],

but alec "“altar([e] ocur undergtanding of the BEDROCK procedural alementsz""

espentlal to the [alrness of a procmeding.” SAWYER, 497 [.3%. ar 242 (citacfous
omitked].
il. Both the majoritcy and diuswnciog opipions ino APPRENDI recognized
the slgoificance of the case. A3 the majority cortrectly percelved:
At stake ip this cese are congtrituytivmal protoccioms
of surpassing impartapce: the proacripticn of any
deprivation of liberty without “dum process of law,”

Amdt. 14, and the guarances that "[i]o all criminal
progecutions, che sccumed shall an)oy the right to

7.
Jo



8 apeedy and public tciasl, by ao lmpartial jury,"
Amdt. &. Tehen together, these rights indigputably
entitied & criminel defendant to "a jury determination
that {he] iz charged, bevond a reapopuble doubt.”

APPRENDIL, 120 5.0t. at 2355-2356. See alsc IW RE WINSHIP, 2337 u.5, 358, 363

{1370 {ressonable doubt requirement "has vital polt in our criminal procedure™).
Itv & footnote, the Supreme Court also recogolzed that ite holding implicaced

the Pregentment {.]awse of the Fifth Amendsent, alctbough that izsue had been
ralued by AFPRENDI. AFPPREMBL, 1}) 5.Ct. &t 2355, o.3. The Supreme Court
ultimately congluded that the Hew Jevsey procedure that allowed & judge to deter-
mine #n aggravating factor that sxtended the defendant's santence anm addikiopal
ten (10} years censtituted "an unacceptable departure from the jury tradition
that iz an Judispensable part of our crimioal Justice system,” TId. st Z3RG.

Conversely, Juatice 0"Connor's dimsent peinted out that APFREMDI "will surely

be remenbérad ns a WATERSHED CHANGE IM CONSTITUTIOMAL LAN." See did. ab 2780

('Compor, J., diegentiweg). Thua, the tuatices ptrongly suggested that tha oew
Yule anncunced in APPRENDT implicated BEDRICE procedures that are fmplicit in
the concepr Of crdered liberty and that iwmpact the fundamental Fairnesa of the
crimfnwal justice syatem.

11. A:unrdiﬁgly, several Lourts have held thar APPREWDI claims fall
within the FECOND TEAGUE exception and applles to cases on indgial eolleteral
review. For axzample, the Eighth Circuik hes repestedly accepted review of

APFRENDT claims ip INITIAL Sectionm 2255 moetloms. See, e.g., 0.3. vs, NICHOLEOR,

231 F.34 445, 454 (dth Cir. Z000); ROGERS va. U.8., 229 F.3d 704, 705 {8rh Cir.

40003; D.8. 74, MURFHY, 109 F.Supp.2d 1059 (D.Mino. 2000): cee alsa, PARISE

¥5. 0.5., 117 F.Supp.2d 204 (D.Conn. 2000}; PAEITT ve. U.5., 125 F.Supp.2d 355
{(W.0.¥.C., 2000) (in Judge THORMBURG'S subgequent mamorsodum telecting the govern-
gent's motlon far recopstderation [DARITE 1I], Judge Thernburg went further amd

oot enly concluded that APEPREMDI Eic within the SECOND of the two TEAGDE exceptions,

/1



he zlso comcluded that APPRENDI “ANNOUNCED 4 NEW ROLE OF CONSTITUTIOHAL
SIBATANTIVE LAW WHICH IS5 AUTOMATICALLY RETAGACTIVE."™ (Emphasis added)). In
MHUARFHY ., 109 F.Supp.2d 1059, Judge Doty held that "[clhere cam Be 1ittle daubi
that the gwieéplng new Tequirement emnounced by the Court inm AFFEENDI fm mo
gvounded io fundamental failroess that Lf mav be consldered of WATERSEED
impertance.” MURFHY, 109 F.Supp.2?d at 1064, The MURPHY cobrt uoted Chat the
Soupreme Court's concluaion in APEXENDI that the Constitution requires a jury
fifndiog beyond a reagenable doubt on any fact which increases the atatubory
maximm penalty “compels B radical shift in eriminal preocedure in federal
criminal cases." Id. The NURFET court Tejected the aArgumeat that there 1s
oo glgnificant difference between a diastelet court findiog of fact by a pre—
pooderance of the evidence g8 to drug quantity anod a jur-y finding of praocf
beyond a reascnable dowklb sz to the quantity lssue. Quoting from the Supreme

Court 1tself in AFFRENDI aund in TN RE WINSHI®, 247 0.5, 358 (1970}, the MORFHY

Court explaioned:

"There 14 A VAST DIFFEREMCE BETWEEN . . . a judgment

of conviction eotered in a proceedipog in which the
defendant had the right to a Jury trial and the right

Er tequire the prosecutar bta prove gullt beyoud a cea-
soneble douke, and allowing the judge to Find the
required fact under & lesser standard of proof." 120
5.Ct. at 23663 gae alss [N RE WINSHEIP, 397 0.5. 158,
363 (1970} (queting COFFIN ve.0.5., 156 T.5% 432, 453
(18953 ){"The reasonable-docubt mtamdard plays a wital

role in the Americanm schems of crimdnal pracedure. It

ix 4 prime instrument for reduciog the rigk of convictiods
resting oo factual error. The standard provides coocrete
substance for the presumption of innocepce-chat BEDROCE
'aximmatie apd elegentary' priveciple whose "enforcement
lies at the foundatlon of che admipnistraticn of our
eriminal law.'").

MOBRFHY, 109 F.Supp.2d at 1064 (emphaeia added).

The MURPHY court, therafore, copcluded chat the APPREWDT declaion falle under
the SECONMTt exception to che TEAGUE non-retroactivity principle. Accord DARITY

va. U.8., M24 P.Supp-2d 355 (W.D.N.C. Dec. &, 2000%.

g-i
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12. Those courts that have decided to the contrary geoerally have
relied upon decialons copstrving the retroactivicy of 0.5, vs. GAVDIM, 515 0.5.
506 (1995). Ion GATDIN, the Supreme Court held that 1o a false statement pro—
secution, the questieon of materialicy must be decided by the jety Lostead of
by the court. Several circults, includiog che Eleventh Clrcult, bave declined
to glve retepactive effect to GAUDIN undar TEAGDE. Seg,; T.5. ws, SWINDALL,
107 F.3d4 8271, 835=30 {llch Cir. 1997); BILZERIAN ws. WM.8., 127 F.3d 237, 241

(2od Cit. 19970, cert. denled, 527 B.5. 101l (199%); TI.B. ¥s5. SHONK, 113 F.3d

31, 37 (5th Cir. 1%97). GAODIN, bowaver, luvolwved far less sfgnificant priociples

than AFFRENDI .
13. As noted by the Eleventh Glreult in SWINDALL, the harm to be

corrected by GAUDIN was not the vinlation of tha "beyond a reasenable doubt"

wtandard which "implicate{d] the accuracy of tha conviction." SWINDALL, 107
F.3d at 835, ®arher, the problem to be corTected in GATDIN was that “the
wrong entlty wag makiog the decision." TId. The Conrt explalned that, if

Swindall contanded that “the Judge osed A 1ews exacting standard than "beyond

2 reagonabls doubt' in ita determination chat the false statemeots were materisl,”

thia "would implicate the accuracy of the materfal flnding,” aod, chus. would
fall within the escope of TEAGUE'S SECOND exceptficn. Id.
-
Ls. In the inetant casa, the Discelek Dourt Judge 414, do fact, use
a lese exactinyg stacdard than beyond & ressonable doubt in ite determication

of the elementas of Movant's crime, Lncluding drug type and quantity aod thersby

1oplicated the accuracy of the alements of the crime. Accerdingly, the APPRENDT

errorfs) at issue [n this cage eclearly falla withdno the scope of TEAGUE'S
SECOMD excapticn. Accovdingly, for all of the foregolng resscns, AFFREND] haa
retroactive applicatiem to SECOND OB SOCCESSITE Section 2255 emoclone such as

Ehe Mavant's mablan.

10.
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15. Cne finel note, in RIVERE vs. HOADWAY EXFRESS, L28 L.Ed2d

2¥4, 278, Head Hote 9a, b {1994}, the Supreme Lourt erpounded on the
BETROACTIVE application of a JUDICIAL INTYRPEETATION OF AN EITSTING STATUTE.
The couwst held that:

"ga, 9b. A judicisl comatructlomn of 2 STATUTE 1s an
suthcritative sgtatepent of what the stutukbe meant before
apg well ag after the declslon of the case giviog rise

to that comstrucilion; when Congress epacted 8 mew statuts,
Conyress bas the power to decide when the atatute will
become effactive -— ao that the Dew statute may govepsn
from the date of enartment, from & specifisd fukure Jace,
ar even from ang expreased aonounced earlier date == BUOT
WHEN THE UHITED STATES SUPEEHE COURT OOMISTRITES A STATOTE,
THE SUFREME COTRT IS5 EXPLATHING ITE TMDERSTANDIRG OF WEAT
THE STATOTE BAS MEAWT CONTINUOOSLY STRCE THE IATE WERN
THE TTATOTE RRCAME LiN: in stabutuery cases, the Supreme
Coutt has a4 authovity to depart from the congreselonal
comgrand secCing the effective date of & law that Congress
his wnacced.™

RIVERS, at 278, Hwad Mote %a, 9b.

"Tt 1z this Court'a respenalbhilicy to zay what & scagute
meana, and ance the court hag spoken, IE im the duey of
other ¢ourts to respect that undergtanding of the goveruing
tiule of law, A Judicial conscruction of a ETATUYE 1s 4n
autharicacive ntatenent of what the STATUTE MEANT BEFORE AS
WELL AS AFTEH THE DECIEION OF THE CASRE GIVING RISE TO THAT
CORSTROCTTION. "

RIVFRS, at 7H9.

lp. This Movant regpectfully requestsz thig Couvt Eo JRDER tebroactlve
applicarios o rhils SECOND OB SUCCESSIVE Sectisn 22155 motion as per the 1.5.
Supremec Court tuling in APPEENDT and censider the following clalms/isases upon

ths werits baped upon AFPRENDL.

TEE CHARGES TH THE TIRDICTMENT:

14



L?. Hovant JOHN GREGORT LAMBRO3I was named as a defendint in Criminal
Indictment CE=3=75=128 [Defr. 24) (Suparceding Indictmsnt), £1lled 1o the Unfifed
States District Court for the District of Minnescta, Third Division, on Februacy
23, 1976, See, EXEIBIT A. (hereinsfter "MOVANT'S INDICTMENT")(Sixteen {15} pages
total with forty-four [44) counts).

La. Movant™s INDICTMENT was & forty—four {44) counc INDICTHENT which
nimed Hovant LAMBRDS in Counts 1, 4L, &2, &3, & #4. Hovant requested a jury
trial and procesdeqd fo frlal,

19, Om April &2, 1976, after three dayse of triel sud after other
defendants at the trial had sotered guilty pleas, Movaot eotered a change of
plez 1in this cose as o Count 43 of the INDICTHENT ac as to receive no more
than five years lncarceration sod a special parole term of whetever length the

Court deterwioed, but at least three vears. Ses, U.5. va. LAMBROS, 544 F.2d

952, 9673 (Ath Cir. 1976)., Counts L. &1, 42, & && wers drooppmd.
2. Do Juna Il1, 1915, Movant was sentencad oo Gount %3 of the
INDICTMENT as charged ino wiolation of Title 21 U.5.C. Sectlan 84l(a)(l) to
five (5} years impriconment plus a conmitted fipe of $10,800.00 and three (31}
yvear speclal parcle term.
1. Counmt= 1, 41, 42, 493, & 44 within Hevank'=z indi-rzl:uent gtated
wliolatlone of:
a. Commat 1: ", . . willfully and knowingly did :nnb}ne.
conaplre, confederate and agree together, with each other, . . ., EO imporc
into tha Tnited States and to diatribute 5 schedule II marcotic drug conkrolled
substance, nemdly cocaioe; 1o violation of Title 21, Umited States Coda, Sectiouns
Bhia}{1}, BAL(bI(1)Ca), 4G, 952{a}, SEO(a)(1} amd 65. . . ."
b. Comt 41: " . . . knowingly apd iotentionally did unlawfully
possess with Intent top distribute about one kilopgrem of cocaine, a schedule TT
narcotic drug conktrolled subatance, In violaklon of Tiele 21, Uhedted Brates Code,

Section S41{aY{1].

1 15



. Coamit 4%: " . . kaswingly and intentiomally did
unlawfully posgezg with intent to distribute abgut |96 grams of cocaine, a
sebhedule Il marcobic drug controlled swhstance, in violation of Title 21,
United States Code, Sectlon BAL{a)}{1}."

d. Commt &i:z .+ Enewlngly and intentionslly did
unlawfully possess with iotent Co distribuce shout kwo pounds of cocalne, a
schedule IT narceclc detug concrollad substance, in violation of Tirla 11,
Uoited Stetes Code, Section B841{ed(1)."

g. Counkt &5; "« « knowingly apd intentionally did
unlawfully poscess with intent to distribute aboub one-balf pound of cocelpe,
a echedule 11 marcotic drug contrelled substance, in vlolatlos of Title 21,

Toited States Code, Section B4L{a){L)."

CASE HISTORY:

rE. On April 22, 1976, Movdnt éncersd a plea of guilty to Count &3
deriog hiz jury trial. Counts I, &1, &2, & &4 were dispissed in exchange for
plea.

I3, 0o June 71, 197%, Movant wags sentenced oo Count 83 of the Tndice=-
ment. Sea, EXHIRIT B. {(Jume 21, 1976, JUDCMENT AND PROBATIOWY CONNITMENT ORDER)

. On October 15, 1976, Movant's attorney filed a direct appeal that

wae decided and affirmed oo Movember 16, 1976, See, O.5. vs. LAMBROS, 544 F.2d

%67 (%rh Cir. 1974)

5. On March 2L, 1977, Hovant's pecicion For writ of certiorarl to
the Tnited Stetes Court ouf Appeals for the Fighth Circuit wacs denfied fn LAMBRODS
v=. U.5., WNo. T6-827, 51 L.EBd.2d 774 (1977).

M. o Hay L, 1979, Hovaut filed - wotlon to vacake hils sentence as
per Title 28 U.5.C. § 2255. U.5. Districe Court Jodge Edward J. Devitt, Chief

Judge, denled Hovant'e postconwlcticn metion.

13.
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27. 0On Jaguary b1, 1980, Movant appealed the order of the Uniced
states District Conrt for the Diastrict of Minnescta.

8. Oon Jaouary 2B, 1980, the Court of Appeals Ear the Elpheh Circuit
held that conclusory allegacicn that Movent's guilty pleap were "coerced and
imvoluncary™ hecaune they were induced by govermment represestaticns that his
wife would be deported or prosecuted for related affanses 1f he Aid not plead
guilty were insufficient to eeteblish Movant's right to collateral reldef im

pesteonviction proceading. Thue affirming. Sew, T.5. ve. LAMBRDS, El4 F.id

179 {Bch Ly, L93d}.
29, Movant did not petition the U.5. Supreme Coutt,
i, Ta the heat of Hovapot's knowledge and cifficials at the United
States Penitentliapy Leaveoworth, Movant fa still serving this sentence as he
has nevetr recelved a dlacharge certificate from the United Stares Parcle Coxmission
or Yy ather goverrment agency. The !nitad States Parole Commssion hag a
DETAIMER vn Movant due teo allegad non-completlon of parelse and aperclal parole

of this sentange.

MOYART'S COEVICTION AMD SERTENCES MDST BE VACATAD RBASFED O THE

FALWNING VIOLATIONS OF AFFARAD] ve. NEW JERSEY, 120 E.Cc. 21348 (2HW):
-

ISS5TE {NE 1

CAN MOVANT LAMABOS MANE A VOLUNTARY AND INTELLIGENT
PLEAL OF EUILYY TO AN IRDICTMENT THAT DOES MOT
CONTATM THE FACTS ARD ELEMENTS OF TEE CNTME CHARGED
VITHIH THE IEDICTMENT FURSUANT TO TEE VUmITED STATES
SUFRENE COURT DECISION AFPREMDI va. KER JEASET, 120
5.Ct. Z34B {2000)%

al. Movant's "STPEECEDING" criminel indictment GR-3-T5-1Z0, filed

lh.
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oo February 23, 1976, was a forty-four {44} count indictwment which named
Movaot LAMBEOS in Countg L, &1, &2, 43, & &4, HMovenb requested a Jury triel
and procesded to trial., Afrer three (3) days of tria] Movant entered 8 change
of plea se to Count 43 of the INDICTMENT sc as to recsive no more than five (5}
years of Incavceration. The government hasz foryome Gouwnty 1, 41, 42, & 44 1o
the courge of plea bargaloing and Hovant 15 actually imnocent of those counts.

32. Movapt LAMBROS in actually Innacent af Counts 1, Al, 42, 43, & &k

and wag prejudiced, as the record reflects, Chat at the time of Movant's guilty
plea, nelther Movant, nor hls counsel; nor che District Court correctly wnderstood

the FACTS and ESSENTIAL ELEMENTS of the crimes with which Movaot was charged ino

the indicrment.

3. Movant should not be precluoded from relyiog oo APFRENDI va. NEW

JERSEY, 120 5.Cc. 2348 (Z0DO), as Mewant's guilty plea was inveluntary and

unintelligent because he was misinformed about the FACTS and ESSENTTAL ELEMENTS

of the following crimes charged within Crimins] Indictysst CR-3-75-=124:

a, OOOET OEE {1)}): Movant LAMBRQS was cherged as to ™ [.] . .
will1fully and knowlngly d41d comblow, consplre, coafederate and agres together,
with each other, . . . , to import into the United States and o diatribute a
achedule IT narcotic drug controlled substapcs, nowely cocalne; 1o viclation of
Title Z1, [nlted States Code, sections S4L(a) (L), ﬂﬂl(b}{l}{;i; 846, 35X{m),
960(a) (1) and 963."” See, KIHIBIT A (Indictment}.

b. CHINET FORTT-OME (& 1): Howvant LAMBEROS wan charged ag o
"[.] . . knowipgzly aod intentlonally did wnlowfelly posgess with intemt to
diatribute about ooe kilogram of cocalne, @& schedule II nareotlc drug controlled
aubatance, in violatiop of Title 21, Pnited Sratez Code, Sactlon B&l(a)[1}."
See, EXHIBIT A {Ipdictment).

C. COTHAT FIETT-TWD (42): Hovant LAMBROS was charged as ta

"[.] - . knowingly snd intenticoally Jdid unlawfully possess with Ioteot to

digtribute about 196 grems of cocaine; a schedule I1 nafcotlc drug cootrolled

15
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sybatance, im violation of Title 21, United Sctates Code, Section B4l(a)(1}."
See, EXHIBIT A {Indicraent].

d. COURT KRTY-THRYE (&3}: Movant LAMBROS wae charged a5 ro
"[.] . . knowingly and imrentionally did unlawfully poesese with intent to
disrribute about two poumds of coceine, a schedule I narcotic doug coatrolled
Eubstance, in vlolation of Tirle 21, United Staces Code, Section BAl{ad{L)."

e . COUNT FORTT-POTIE (dd): Hovapt TAMEEDS was charged as to
"l.] . . koowingly and iotentiomally did utlawfully possess with lntent Lo
distribute abouk cne=half peund of cocaine, & pehedule II marcofic drug controlled

subgtance, in vielation of Title ?1, United Statea Code, Section B41{a}{1}."”

ELEMENTS AMD FACTS TO SUSTAIN A ODEVICTION:

34, A ¢riminal indictment ix regquived bto allege mll ELEMENIE of the
pEfwnse required by etetute 1o which the GRAND JURY returmed in sach cownt,
The following legal cases offer proof of the KEMENER of the cifense oz to Che
follewing violativny of Title 21, United Scates Code, that appear within Cownk
One (1):

A, Title 21 T8C § B&L{a){1) states, "{a) Except aa authorized by this

-
subchapter, it shall be unlawful For aoy persot ERONTEGELY or THTENTIONALLY -

{1} to manufacture, digtribute, or dispenes, or POSSESE with INTEKRY o
manufacture, dluteribute, or diopense, 8 controlled suhstanca.™ Quatiugl 1581
U.5. Code Annotated, Title 21, Saction &41. Ewery circuir courk has held that

the nacessary ELEMENTS TO SUSTAIN A CONMVICTION on Ticle 21 1.5.C. 841¢e)(1)

poesesslon of & controlled subatance with Intent fo discrdbute are that a persom
{1} KNONTRGLY; (2} POSSESSED the controlled gubatcance; {3) with INTERT to

digtribute 1E. S%es, U.49. va. WRIGHT, Ba5 F.Supp. 1041, 1055 (D.H.J. 1994},

affirmed, 46 F.3d 1120, (quoting cases from the 5th and 4ch (irendt).  Also,

16.
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POSEESSIOA 1x ac ELEMERET in the suhstantive charge of salthar DISTRIBUTION or
gale of narcotics of the Comprehensive Drug Abusa Proeaventlon and Control]l Act

of (470, § 40L¢a)(1), 21 V.5.C.A. § B4lfal{l}. See, U.5. vs. JACESOW, 526 F.2d

1236, 1237, Head Nore 3 (Fth Cir. 197&). FPLEASE WOTE chaet Count One (1)} DID

HOT contein the ELEMENTS, wordiog, INTENT or POSSESSTON. Therefore, Count

Oue (1) i3 DEFECTIVE as it does not cootaln each material clement of the ofienase,
Title 21 U.5.C. § #41{a)(1).

b. Titls 21 T.5.C. ¥ BdG states, "Any pacson who attewpts or conspipes
to comnlt any offense DEFINED in thia subchapter is punlshable by imprisommeant
or [fipe or bath which mey bot exceed the maximum punlshment prescribed for cthe
of[enge, the cowmipsion of which was the object of the attempt or coosplracy.”
fjucting, 1981 U.5. Code Anootated, Title X1, Section B&%&. The Fifth Circuit

has consiatently held that, ERAMLEDGE, INTENT aod PARTTCIPATICN are the essential

elements of 21 O.53.£. § Bahk. Sea, U.5. wva. BASEY, BLlA F.2d 980, 1002 {6th Civ.

L9873 ("Before a defendant may be coovicted of coosplracy uoder [21 D0.5.C.] section
d&46, the povermment muat prove both the exletence of an ajreesment to cimmitl &
crime and that earh congpirateor TNEW OF, INTENDED TO JOIN, and PABRTICIFATED IR

THE CONSFIRACY . . . |E]nowledge, intent and participation,; the essential elements

of the crime, puat be proved beyond a reasonable doubZ.” Also see, U.5. vs.
w -

LINDELL, ®E1 F.2d 1313, 1324 (5th Cir. 1969, cert. denied, 110 L.Ed.2d 642 {19907

{(To gugtaln a conspiracy convietion [21 U.5.C. $846]. "knowledge, intent, aod

participation, the essential elements of thea crime, must be proved beyond a

reszopnabls doubt™). Alac sea, 0.5. ve. MAHOLIAR, 985 ¥.2d B69, 871, Head KRotse

15 {7Tth Civ. 1993} "Coospiracy to distribute 2 controlled substance ie specific
INTERT ctime; government sust prove Tthat defendant congplred Eo distribute
controlled substance with INTENT to distribute. . . . 21 T.8.C.A. ¥¥ Bal, Ba&R."

Guoeing, U.5. vs. MONION, B&9 F.24 338, 344 (7ch Cir.}, cert. denied, 104 L.Ed.

2d 50 {19893, MAHGLIAS, at BT9. "“When a crime reqQuires the govermment to prove

SFECIFIC INTENT, we hawve held that, because it 1g a MATERIAL ELEMERT to be proved

17.
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by the government, . . ." MABOLIAS, st B79. PLEASE HOTE cthat Count One
{1} DID MOT contaln the ELFMENT, word, INTENT. Therefore, Count One [1] i=
DEFECTIYE as It does nok contaln eacrh material slement of the ofEebnse, Title
¥l 7.5.C. ¥ Ban,

. Title 21 U.8.0. § 952(a) states, "{a} It shall he unlawiul to
faport inte the cuctoms territory of the Uniced Scafes From any place cubside
thereof (but within the Unlted S5tates}, or to foport inte the Fnlted JStatesm
from any place outslde thereof, anoy controlled aubstance io schedule I or II of
gubchapter 1 of thie chapter., or any narcotic drug 1o schedule TIT, IV, o ¥
of subchapter I of this chepter, axcept that =" Quotiog: 198] U.5. Code
Apnctated, Ticle 21, Sectioo 332. The Fifth Circult has held ther EROWNLEDGE

and iINTHNT arc ELFEMENTS of § 952{a}. Sam, U.5. wve. FOMBECA, 490 F.1d 464, 465

Head Netes & [(Sth Cir. 1974), rebearing denled, &%7 F.id 1384, cert. denled, 42

L.BEd.2d 668 [1974) "[E]lements of ENOWLEDGE and INTENT present In INDICTMENT
charging defendant with knowlng and intentional IMPORTATION atd poseesalon of
mariivans with intent to distribute were subjecelve and did not rTequice ddrecc

proaf. 21 N.8.C.A. §§ B&l{ad(l), 952(m)."; U.S. ve. OJEBODE, 957 F.2d 1218, 1228

(5th ¢1r. 1592), cert. denied, 122 L.Ed.2d 683 (19933, "{B]lowever, nowhere in

che Jury instruccions 18 found the PROPER SCIENTER REQUIREMENT fur mn lmportacion
affenge. Rather, the iostructions include coly the WORDS of whe stature (21 O.5.C.
5§ 952{a), 960(a2)) and the defioition of "WILLFULLY." The recitatlon of omly
gtatutery language IS BOT an adequate cherge to the Jury. The donger iy that

che lanpusge cf the IMPORTATION STATUTE can be consfrued to allow cotnviceion

without proaf of SPECIFIC INTENT TO IMPORT into the United States, an ELEMENT

of the offemrse. . . . wa find that the district court committed reverszible error
in irs inatructions on the importetiom charge on this iesue." GQJEBODE, at 1224,

"The court omitted to charge the jury [Grand Jury?] on an ESSENTIAL ELEMENT of

the rrime of TMPORTATION, that of SPECIFIC INTENT, tharefore misleading the

{ury [Grand Jury?] abour the elements of an importation offense." OQJEBODE, 1217,

18. E__I



PLEASE NOTE that Cownt Dee {13 DID KOT contain the FLYHEST, word, TNHTHNT.
Terefore, Count Dne {1) 1s DEFECTIVE as it does not coeotaln each material
alement of the offense, Title 21 W.5.C. § ¥52{a}.

d. TITLE 21 U.8.£. § 960{a) (L) stater, "{a) Any¥ persoo who = (1}
eontrary to section ®%2, 953, or 957 of this cicle, FIWIBETY or INTENTIORALLTY

[h}

imports or edpolte & contrelled subsetance, (ppphasis added). CQuoting, 1981
U.5. Code Annotated, Title 21, Saction 960. The Fifch Circulit again has held

thar SFECTFIC INTENT is an ELEMENT of % 960(a). See, D.5. wa. OJERQDE, 957

F.id 1208, 1278 (S5th Cir. 1992), cert. deniled, 122 L.Ed.2d 683 {19%3), "How-
avar, nowhere in the jury ioetructions 1s found the FROPEX SCIENTER regquirement
for an importation offemss. Rather, the instructions included aoly the werds
of the statute (2F D.5.¢. Y% 952(a). ¥60({a)} and the definition of "willfully."
The recitebionm &f oaly atatutory langpuage is pot adequate charge to the jury.
The danger is rhat the language of the importatien statute can be construed o
allow conviction without proof of SPECIFIC INTENT t¢ Llepert ioto the United

States, an ELEMENT aGF THE OFFERSE. . . ., wa find Chat the district court com=

nitted reversible error in its Inetructlons ou the importaticn charge on this

iggue." OJEBIDE, 557 P.24 at 1728. Sea alep, U.G5. vs. ROBERTS. 887 F.2d 534,

HBead More 4 [S¢h &ir, 1389), "IETERT TO DISTRIBUTE i3 an ESSENTIAL FLEMENT of

the crime of poosessing anpd IMEORTING aoce than Eive kilugra;: of cocalne with
intent t¢ dixtribute. 21 U.S.C.A. $F B4), 952, 960." PLEASE MOTE that Count
ne (1) 1z PEFECTIVE as it does oot coutein edch macerial element of the pffense,
Ticle 21 ©.3.0. 960{ar{1).

. Title 21 D.B.. § %63 states, "Any perjon who attempts or consplres
to commit any offense defined im this subchapier 19 punishable by imprisorment
or fine or both vhich may not exceed the maxioum putlehpent pregcribed for the
offense, Che copmiaglon of which was the object of the attempt or conspiracy.™
Qugting, 1981 U.8. Code Annotated, Titla X1, Section 963. TYhe Fifth Circuitr

has held, "[Ulndeniably, INTENT is an ELEMENT of the ctloes of importing marijusne

19.
i



{pto the Tnited States and CONSPIRING TU TMPORT marijuana intc the Tolcwed

Scateg.” U.5. ve. GOODWIN, 492 ¥.2d LI4L, 1149 {5th Cir. 1974).  Foot Hote

& 1n GOODMIN, at L14% fs ales of mseigtance, " . . . But $952(a) muat be zecad
with the penalty provieions im 21 U.5.C. § 960 a=s requiring FEMOWLEDGE and INTENI
before any punishment can be loposed. Courry have assumed, of course, thet
such 8 requirement doe#s exist. . . . In the preseni case, the INDICTMENT

charged that the defendants "did ENOWINGLY and TETENRTIONMALLY combine, CORSFIRE,

confederate, and apgres . . ." acd that GOODWIN "did ENINGLY mul INTENTIOWMALLY
IMFCET . . ." {¥igletlona of 21 O.5.C. § $&3). PLEASE KOTE that Count One [1)
iz DEFECTIVE ae 1t dowes wnot contadn sach material element of the offenes, Title
i1 u.5.C. § 903,

15, Count One {1} of Movant LAMBRDOI" INDICTMFNT 4id oot contaln the

word POSSEESED as requived by Tiels 21 T.2.C. § Bal(a){L}.

3a., Count Ope (1) of Hovent LAMBROS' INDICTMENT did oot concain the

word THTENT as required hy Ticle 21 U.2.C. §§ BAL{a){l); B&&; 952i{a}; HB0(mI(Ll);
acd 953,

37, Both the words FOSESESSED and INTEMT are FACTS and ELEMENTS uecessaty

to suetaln 8 comviction on Count One (1) within Movank'e indictment.

18, In AFPRENDI, the Supreme Court obeerved: {120a€.Ct. at 2155=5f)

"2t stake In thig cege are constituticonal protections of
surpassing laporcance; the progeription of aoy deprivatlon
of likevey without "due process of law.™ . . . Band thae
guarantee that "[iln 211 criminal prosecutions, the sBccused
shall enjoy the right to a speedy Aand public triel, by mun
fmparefial jury,” . . . Taken together, these rights india=-
putatly enrlcle 8 criminal defendant o "a jury detarminaticn
that |he)] 15 pullty of EVERY FLENENT of the crime with which
he {2 CHAMGEN, beyond & reasonsble doubk.™ . . . ("[Tlhe The
Pracess Clause protects the accuesd agalnst comvictiom
except dpon proof beyond g reagsonable doubt of EVEEY FACT
necegsary ke congtitute the crime with which HE IS CHAEGED™).
Sew, APPEERDL., L20 5.CE. at 2355=56. (empheaie added}

(Quoting, U.S. vs., MURFHY, 109 F.%upp.?d 1099, 1063 (D.Miun. 2000))
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1, In criminal law, & criss generally conslsts of twe (21) elements,
a8 phyeiral, wrongful deed (the "ACTUSE REUS"), 20d a gullty mdnd that produces

the act (the "MENS REA™}. &cc, U.3, vo. APFELBAUM, 53 L.Ed.2d 25D {1930);

HESBITT ¥s. ROPEIRS. %07 F.S%upp. L317 (D.meb. 1995}, Judgment aff'd, 56 F.24 118

(8th Clr. 19967, cert. dended, 136 L.EJ,2d 4E5 (L1996}, The "MENS REA"™ ig pemerally

an ESSENTIAL ELEMENT «f anF wrimipnal offenze, W.%. wz. EPY FACTORY, INC. GE(

B, Bupp. OBL (B.D.MH.Y. 1997}, and applies fto each statuwtory BELEMBNT which erimin-

alirea otherwige 1onocent conduct. Z2ee, STATE vae. BYAM, 249 Neb. 218, 543 ¥.W.24

128 (1996}, cert. denfed, 136 L.Bd.2d 213 (1006)}. A crime 13 not committed 1f

the wind of the person dolog the ect 1g immocent. Jee, LETCEWORTH w3, GAY, &74

P.2upp. 107 (E.D.N.C.}.
A1 The APPREND] court clemrly gtates, "[A]lmong the mogt common

dafinitcions of WERS REA f5 "CRIMINAL THTERT." APPEENDI, 147 L.Ed.2d 435, 45%

Foot Hote L7. ({emphasis added} Alap, "[T]he defepdant's INTENT in committing
A rrime 1a perhaps ag c¢loae as one adpght hope to come to & core frimfna)l offenass
"ELEMENT." AFPRENDI, at 457.

4l. In aum, the APPRENTII court recxramination of cases, and the hiatory

upant which they tely, conflrws the footnote explangtion and cpinfion that wag

exprepped in J.5. wi. REBRE, 92 U.5. 214, 2322232 (187G}, in}mtnnte 15:

"[1]n addition bo the raapoma set forth Iin JUSTICE SCALIA's
diggent, 523 I.%., ar 248-160, it ig BOTEINHETHY that the
Court's extenglve dlgrugalon of the term “"sentencing factor™
virtually ignored the padipree of the PLEANTEE RE)OTREFEWENT
AT I830F.. The Tule wag aucclnctly gtated by dusgtice Clifford
io hie geparate oplnlon in U.5. we. REESE, 92 U5, 214, 232~
233 [(1E7E}: "[T]he IMDICTMENT NIST CONTATH AN ALY ECATION OF
EVERT TiCT WHICH IS LEGALLY ESSENTIAL T THE PIRISHMENT TO
AE INFLICTEDR." . . . (enphepls mdded}

{AFFRENDI, 147 L.Ed.2?d &34, Foot¥ote 15 (200013

42. Therefore, It 1= neceszary that the words FIESESSEDL and INTERT,
both allegetione of fact which 1s legally eseentisl to the punizhment of Counk

Coe {1}, should of eppeared within the INDICTMENT, as it was impogaible for the

Zl.
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GRAND JURT or the PETIT JURY, 1f Hovent LAMBRGS had mot plead guilty on the
third day of trisl, to make s fipding by SFECTAL YERBLCT, under tha principles

of APPREND], without koowlog what thoge PACTS and ELEMENTS are as 1t reldabes (0

the evidence presented in the goverrment's cape-in-—¢hief ae ko Counc Oma (1].

LYY FLEL - VOLIETAEY AND IRTELLIGENRT:

53. ATPRFRDI was a teoult of & PLEA AGREFWFNT and the INDICTMENT bad

no reference to the habté cripe snhancement nor did it allege any such facts.
Therefore, a GUILTY FLEA.
L1 A plea of yeilty is consfitutionally walid enly te the extent it

is "voluntary™ aod “iptelligent.” 5See, BRADY wva. D.S5., 725 L.Ed.2d 747 (1970).

45 Mavant belisvep thia ilaaue 1a similar to BODSLEY wa. U.5.. Llib

L.Ed.Zd 818 {1998}, were the U.3. Suptese Court beld, "[tJhat the accusad will

be entitled to & hearing on the merits of his miailnformation cladm, if, on remand,
the accussd pakes che tecessary showlpg of ACTUAL IKNOCEWCE {sea ¥ 32) co relisve
his procedural default iuo failing to coptest hile § 924(c)(l} gulilty plea in

his prior direct appeal, as (1} If the record disclosed that at the time of the
ples, neithat thae dccuped, not hlyx counsgel, rmoar the Digtrict Court corcackly
underatood the ERSENTIAL ELEMENTS OF THE CEIME with wvhich he waz charged, than

w

the plea was INVALID undar the Federal Congritution; (2] the accueed wes oot

precluded from Telying on BATLET va. U.2. in support of his claimi aod (3) even

though the accueed hed falled to establish cauge to reldeve hie procedurel defmule,
it was appropriate to remand the case to permit him to attempt to make & showing
af ACTUAL THWNOCEWGE to relieve the default." {ewphesls zddedd BOUSLEY, 140

L+Ed+2d at 339-
LEGAL CITE'S5™:

46.  U.5. vs. CARRERA-TERAN, 168 F.3d l4l, 143, 145 (5th Cir. 199%}

The Fifth Cilrcuilt stated, "|[Tloe be suificlient, an INDICTHERT must allege EACH

221. l-r-'



MATERIAL ELEMENT [Fact]| of the affenge; 1f 1t does not, 1t [alls o charpge that
offense. This requirement stems directly from one of the central purposes of an

TNOTCTMENT, t& fnsute Fhar Fhe CRAND JUNY finds probable cause that the defandank

han commitCed each ELEMERT of the offense, hetce justifving a trlal, &5 reguived

by thae FLFTH AMENIMENT." TId. atc 143. "lt]he INDTCTMENT ix JURISDICTIDRAL. i

facially cemplete complaint cannot sake up for the sherteominge of the INDICTHMENT;
the parties clte, and we cap fimd, oo cagelaw ap to how 1t might.” 1d. at L&45.

47. In O.%. vg. AEWLIN, 472 F,2d 1OQ02, 1008 (*nd CIiv. 1973}, cerl.

denlad, 37 L.E4A.24 LM {1973). The Second Cireude =mtated, ", . . an indictmente
falliog to allege all ELEWFPNIS of oflenge required by statute will oot be saved
by simply citing the statubtory sectlon.'” Algo Head Hote 7.

48. The Eighth Circuit ataked In U.8. wva. ChWF, 541 ¥.2d 737, 739-730

{8th Cir. 1978), when it EEVERSED a coonvlickion due to the Fact that the word
"FORCIBLY" balng omitted From the INDICTHENY. In CAMP, the statute under which
the THDICTHMENT waoa returmed, Title 18 U.S5.8. §111, heging: Whoever FORCIALY
azgaulta, reelsts, opposea, lmpedeg, Intimidakes, or loter{erens with apny petrpon
dexignared in Sestion 1114 ... {emphagis addad). The BEighth Cirénit alwo refer—

enced and applied the otandarde of HAMLIWG wva. U.5., &1 L.EA.2d 590 {1974, rhat

the "WWMDE of Chemzelves fullwy, directly, and expregzly, uitHﬂLt any dncercaloky

or ambizulity, zer farth all the E[EMENTS necesagary En congbitute the aof fense,,..”
aml the reazoning conglatent with EULE T of the Pederal Rulea of depiminal Fragadurs,
which requires both that an INDTCTHENT "BF PLATM, CORCISE, AND DEFIRITE WEITTEN
STATEMENT OF THE ESSENTIAL FACTS CONSTITUTEN] THE OFFENSE CHARGEP™ #nd that an
INDICTHENT “atate for EACH CODIMT the . . . citatiom of the atatwte . . . which

the defendant iz alleged bo have violated." The rule's wording makes twa (23

requlrements — = the atatement of the ESSENTIAL FPMCYS and the ciltacion of the

statute.

49. In W.5. vs. DEHMON, 483 F.24 1093 (Ath Cir. 19793}, the Eighth

Z3. 2 &



Circuir ptated that the fajilura af the THNDICTMENT to charge that the defendant

acted ENOWINGLY, UNLAWFULLY and NILLFULLY was fatally defective to the goveroment's

prosacution. Therefore, the COURT HELD THAT THE IWDICTMENT WAS LEGALLY

INSUFPICLIENT TO COMFLY WITHA THE GRAND JORY CLAUSE DF THE FIFTH AMENDMENT.

50. U.5. ve, MILLER, 774 F.2d 883, 88485 (Bcth Cir. 15985), "[Tlhe
THDICTMENT contained no aggurance that the GHAND JUKY delibermted om the
PLEMENTS [Pacto] of any particular statad offense.” Td. at BA85.

51. U.5, w3. TAMCOER, B48 F.2d 923, 925 (Bth Cir. L%BB). again the

Biphth Circuit stated, "|E]ecause the 'SEATUTORY GITATION [appearing in ZANGGER'E
[WDICTHENT] DOES BOT ¢nsure thac the GRAND JUEY hasx condidered and found all
ESSENTIAL XLEMENTE [Facts]l of the cffense charged, see FUPL, 241 F.2d at 121139,
the ipdictment viciates ZANGGER'S FIFYH AMENTMYNT vight to be trled ou cherges
I.,'mmd by tha GRAND JURT, see CAMP, 551 F.2d at 740,"

5k, In U.5. vs. TRAM, 234 F.3d 798, B0&—B0Y (Ind Cir. 2000} The

Sacand Cireuit stated, "Firgr, pleading guilry does not waive a defendant’s

right to indictment by a GEAMD JURY. . . . Hare, the record does not show Chat
Sow kmowingly, Iintelligently and veluntarily waived hia vight to be trind and
convicted onoly upon charges presented by o GRAND JURY.™ Id. at 60&. Tn this

cage, the district court N NOT have JURISDICTIQON to anter ill'r:un?i.l:l:iun er

impose a septence for an QFFENSE MOT CHARCER IN THE INRICTMENT, namaly the

‘seperate, aggravated ctrime' of uwsing or aidiog and abetting the use or careylpg
of & gshoct=barreled r4fle. CASTILLO, 120 5.Ct, a4t 2096. Aacher, the diestrict
court's Juriediceion was limited to tryding (1o chia cage accepting 8 GUILIT FLEA
from) these defendsnts, and thereafter convicting and sectencing thase defendantu,

Ol THE OFFERSE CHARIFD IN THE IMDICTMENT, namely the use or carryiog, or alding

and abetting the wye or carrviog. of a simple fixearm.”"

DOMCLOSION AS TO ISSUE o (1):

24.
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23, Mcvant LAMBEOS hap proved to this Cowtt that Count Ooe [1)
A1d pot contein the facte eod wlements of the crimes chatrged, thec being the
words POESESEED and INTENT.

T AFFEENDI confirmed the opinion that was expregged in T.5. ¥3.
BEEBE, 92 U.8. 214, 231-233 {18761 mz to plending redquitement apd the fact the
indlccsuent muet coptajnm am allegation of every faet which is legally eosentinl
to the punishment to be inflicted. See, Paragtaph 41.

55,  APPRENDI alse confirmed the defipitions of MEMS XAEA, “CRIMINAL
INTENT.” GSes, Paragraph 4l.

56, Movant LAMBROS is ACTUALLY INHOCEMT <f all countg withilo the

lndigtmant, Counts 1, §1, 42, &3, & 44, and was prejudiced, a3 the records
reflecta, that at the time of Meovant's gullty ples, nelther Xovant, oor his

goungel, nor the Districr Court gorrectly underscood the FACTS and ESSENTTAL

FI.LEMENTS of the crimes with which Movant was charged im rthe Indictment.

iT. Fallurs of the GRAND JORY to make a4 speclal finding as £o the
ELEMENTS and FACTS of POSSESSION and IWTENT is a4 jurisdictlomal defect. Movant's
guiley plea must be vacated and Movant must be allowad to FLEA ANENW.

tE. Mouvant raspactfully submits that if, asn APFRFMDI estzblishes,

drug type apd druy quastity as ESSENTIAL ELEMERTS of Title 21 drug of feazes,
then the failure En allege POSSESSION and INTENT as EESEHTIﬁi-ELEHEHTS of Ticle
21 drug offanoes, is avery blc az jurisdictional a defect as the fallure to
allege a specific type of flrearm Im CABTILLOD, 120 %.Cr. at 2096, quuti.ng.

U.5. va. TRAN, 234 ¥.3d at BD06. "[Iin ocrder {ar an accusatipn of 8 crioe

{whehrer By indictment or soma other form) te he proper undar the coamen law.
and thus preper under the codificacion of the common=law rights in the Fifth

and S5ixth Amendments, 1t MUST ALLEGE ALL ELEMENTS OF THAT CRIHE: likewise. 1in

order for a jury erial of A& crime to be propet, all elements of the crime wait
be proved to the Jjury {and, under WINSHIF, ptoved beyond a reasonable doubr).
APPRENDT, 10 5.Gt. at 2367, 2368 {(Scalia; Thomas J.J. concurring)(l4F L.Ed2d at 46l).

5.
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LESSOE TWe (2

BMOVANT'S L[NDICTMENT 18 MISEIRG SECTION BAL(Dh)

IR COURTS &1, &7, 43, & 44, WMIfH SPECIFIES

THE PENALTIES FOR VIOLATIONS OF TImE 21 O.5.C.
SECTION O41({a}. THEREFURE, MOVANT"3 COMVICTIONS

AND SENTENCES MIST RE VACATED EITHER RECANSE

THE ODDRTS FATLED TO 5STATE OFFERSES OB RECADSE
TITLE 21 T.5.€. SECTION B4l(a) 15 DMCOMSTITUTIORAL.

59, Movent was indictad by the GRAND JURY oo Cownts 1. 41, 42, 43,
and &4 and plead pullty after three {3) daya of cvrisl and Che govermment agread

to dienles counts Y, 41, &2, and 44&. Movant 1s actoally ipnocent of all couots.

Movant wee sentenced upder Titla 21 0.5.C. Section BAL{a){l) on Count 43. Title

21 D.5.C. Suction B41(h] DTD BOT AFFEAR ¥ITHIN THE TMDICTHENT, whick specliiles

the penalties for viclarlons of Section B4l{a) In Counts 41, 42, 42, & 44,

b0, Urless dooe knowlogly and intelligently, a defendant CANKOT
waiva™ his right to av INDICTMENT by a CRAND JURY. Accordiegly, s GRAND JURT'S
failure 2 rebuen A proper Indictnent is & jurisdictional defect that 1s not

waived, #ven by & guiley plea. Sea, U.5. ¥a. BELL, 22 F.3d 274, 275 (1lth Cir.

1994)% U.5. ve, MEACHAM, &26 F.Zd 503, 509-510 (5th Cir. 1580). Also sas,
-

0.5. vo. TRAN, 234 F.3d 798 {Ind Cir. 2000) (“[Wihere the diatrict cowrt acted

without subiect matter juriadiction, Ehis &otrk daed oot have the discréetion nok
to notice snd correct the errer; it muet notice and correct the error” and
"{11t Jg therefore inappropriate to resort to digcretionary plaion error TeviewW

in such cases,."); U.S5. wa. SPINNER, LAQ F.3d S1&4 (3rd Cixr. 1999){remandlng far

reindictoent vhere the original INDICTHERT fziled to allege the TNTERSTATE
COMMERCE COMPONEMT). For aimiler reasons, any Jdeviatlon by a FETIT JURT or 2
SENTENGCING JUDGE from the elements charged by the GRAND JURY ie jurisdictional

and FER BE reverspible error. Sea, STIRONE we. U.5., 260 U.5. 212 (19640} EX

26.
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FARTE BAINW, 121 0.3. 1 {1887).
GBL. A GENERIC VIODLATION OF TITLE 71 T.5.C. SECTION 841{a){1) DOES
)T PROVIDE & PEMALTY: THER [.5. STPREME QOTRT ACREFS. See attached tranacript

af (RAl, ARGUWENTS of EDWAEDS va. U.5., l40 L.Bd4.24 703 (1998). XEEIMIT .

hZ. 0o Fehrwary 23, 1998, the U.5. Supreme Court hesard ORAL ARGUMENTS

in EDNARDS ve. U.8., 140 L.Ed.2d 703 (1598], eslthough the Supreme GCourt deoisd

petitioner’s claip in & later OPINIGH decided April 2§, 1998, it made perfccely
clear both in its stakement "For these reascons, we oeed oot, and we do oot,
consider the MERITS of petitlonersg' statutory apnd copatituticnal claima,™ and,
the Followinpg cited eicerpts of the eolloquy that btook place during the ORAL
ARGCUNENIS, that the statubsry claimg pregented both in EIWARDE and in this
CLIAM have obvicus merit,

a3, Carefully congilder the feollowing atatements OfF the Suprame Court,
aven 1f technically DICTUM, muat be accorded great welght and should be trested
as authoritive when, aa in this Ioetance, badges of rellahllicy abound. Sae,

McCOT wa. MASSACRUSETTS [NST. OF TECHMOLOGY, 950 F.2d 13, 19 (lec Cir. 159913}

{concluding that "federal appellate cowryta are bound by the Suprems Court's
conaidered DICTA almost as [irmly aa by the Court's outright holdiuogs, particelarly
when . . . A DICTIM 14 of recent vintage and not enfeeblad by gny subsequent

scatumnE”}: See alga, CITY OF TIMBER LAKE we. CHETENNE RIVER SI0UX TRIBE., 17

F.3d 554, 557 (3th €ir. 1993} (quoting the same) (™. . ., and ganerally, oue pankl
af this gcourt sust Follow the decdalon of an earlier psnel. The general rule docs
ook apply, however, when & Supreme Court decisien caste doubt on the warller

panel's decision.™); FINEEL va. STRATION CORF., 962 F.2d 146% (2nd Clr. L9523}

(holding samel; U.5. vo. SANTANA, 6 F.3d 1 {lst Cir. 19913} (holdiog oame); =ee

alpga, CHARLES ALAN WRIGHT, The Lsw of the Federal Coorts § 58, st 374 (4th ed.

1983}. The statements queted hereio at & minlmum satisfy the defipition of
DICTIM a8 feund in both BLACK'S LAW DICTIONARY and BALANTINE'S LAW DICTIONARY.

ba, The Suprems Court in AWARDS provided the lower federal courtsz

T, ;?iﬁ



wirt the following eye-opening discussions as well aa GULDANCE where JUSTICE

BCALIA stated:

"There BTe uo penalties In Section 841(s).
When vou read B41{a) yuu have no ides what
the peneltles are,; a0 that cannot be the
offense.” Well — Treferred to io B&E.T

“I can read youw &41{a) and you cen't tell me
what penalty 1p preacribed for thet . . . + You
have to yo dewn to [b) to fipure it out.™

(EDMAEDS., 1908 WL 33179, TRANSCRIPT, D.5.5.CT. Paga 13)

65. When the poversment responded that the penaleies for Seckian
B51fm)} are eoumerated 1in Section B4l(bY, Justlice SCALTA EETORTED that Zection
B4lib} then becomss patrt of the offemas. Later 1o the hearing Asslstant Ondted

States Soliciter Cenersl, Edward C. Pumont, Esg., at paga 14, *34 states:

"[M]R., PUMONT: Well, for present purposss mwy

point would be, we would establish that at

gentencing to the judge, and the GONYICTIOW

WOULD BE YALID. EVEN IF IT WERE TRIIE THAY WK

COULD 3T INMOSE A TENH OF THPRTSOEMENT, THE
CEVICTION, THE SFECIAL AMSELMENT AND THE EECORD

AND S50 OW WMAD EEFLECT A CONWICTION FOR A FELIWT,

AND THAT FELOWY WOHLD ER DEFTWED AT § Bil(a). ITX

WNILD HAYE WOTMING TO D) WITH ¥ B4Ll(b). {emphasis added)

(EIWARDS, 19%8 WL 83179, TRAMSCRIPT, U.5.5.CT., Page 14) EXHIBIT L.

65, Obvigusly, the T.5. Supreme Court agrees with Movani'a argiment

THAT THEEL AEE WO MEMALTIRS WOX & YIOLATTON OF % Bhl{a). and the Asaistant to

the Solicitor Geteral’p atatement above 1z just about 4s close ag he could come
to conceding, without actually asying: "I concéde that witheur putking the
deféndant on notice In the INDICTHEMT of the ¥ 3&1{bk} subzection of the gtatute--

the offense defined in § BEAl(a) DOFS WYY FEOVIDE FOL PONLSHMENT OF ITWPEISOEMENT

O& FINE."

£7. Hovent iotroducesz the February X3, 1998, U.5. Bupteme Court
DRAL ARGUHENTS in EDWARDS vwa. TU.5., 1998 WL B3179, TERAMNSCRIFT, U.3.5.CT., Fagex

1, 7, 13, and 14, as EXHIBIT .

2 3



CORCIOETOE A5 TO0 ISSUE TWO  {7):

BH. Hovint has proved, as per DICTUN of the U.5. Supreme Courk,
that Countz 4l. 47, 43, & 44 Jid net contdaln the peralty gestian of Ticle 21
U.5.C, § 84L(h). See, Faragraph 64. [Jugtiee Scalia).

(8 APFFRENDT confirmed the opinion that was expragged in U.3. ws.
RERSR, 92 [.3. 214, Z32-233 {1876) as to pleading requirement and the facc the
INDICTHENT must contaln an allegation of every fact which 1a legally essential
tad the punlahment to be ImElictad. See, Paragraph 41.

To. Movant LAMBROZ 1a ACTUALLY INNOCENT of all sounty within the

londictmnent, Counts 1, 41, 42, 43, & 44, and was prejudiced, an the recorda
reflects, that at the time of Movant's guilty plea on Count 43, neicher Mowvent,
nor hils counael, oot the Hatrlet Court correctly wndersbood the FACTES and

ESSENTIAL FLEMENTS of the crime with which Hovant waa charged in the indictment.

Tl. Fallure of the GRAND JORY to make a gpecial finding a3 Eo Lthe

ELEMENTS mod PACTS contalned in Ticle 21 0.3.8. Section BAL{h} (FEMALTIRSY 14

d jurisdictrional defect. Movant's gullty plese muet be vacabed and Movank sust
be allowed to FLEA ANEW.
Tz, Movant regpectfully sjubmlts that 1f, as APPEEMDY establishes,

drug t¥pe and drug quantity as ESIENTIAL ELEMERTS of Title ¥ drug offanpas,

then the failure to allege 2 MEMALTY 23 an ESRENTIAL ELEWEMT of Title 21 drug
affenae, 1a every bit as Jjurlpdlecional a defect sz the fallure Eo allépe a

apeclElc type of firearm iom CASTTLIO, 130 S.CE. at 2096, queotding, U.5. wa. THAN,

234 P.3d at BOE. "[1]n order for am Bccusation of 8 crime {whether by indictment
or some other form) to be proper under the common law, and thue proper under the
eodifiratinn ofF the comon-law right in the Fifrh and Sixth Amendments, 1t MOST

ALLEGE ALL ELEMENTS OF THAT CRIMWE; likewize, in arder for B jury triel of a crime

to> be proper., all alsmante of the crime must be proved Eo the Jury {and. under

WINZHIP, proved bewond a reasonable doubt)., APPRENDI, 120 5.£t. st 2367, 2368

9.
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fScalia; Thomaa J.J, concurrlug) (147 L.Ed.2d 4k 461).

79. WEEREPORE., Movant LAMEROS reapectfully requeste that this Lourt
for all of the foregeing reaascns (1) VACATE Count 43, due to the distriet
courts lack of Juriediction; or {2} VACATE Cownt 43 and aliow Mavank ko
plea amew; ot (3} lesue an IKMEDTATE release order for Movane's rakeass froo
hin illegal sentence; (4} leswe an order cauelog the vacatut of Movant"s term
of imprizomment BUT leava the comvlebion in Eack (51 any further relief that

thiz court aay find just and proper.

33



COMCLUSION

For all of the foregoing reasons, this Court owst authorise a SECOMI
ar SUCCESEIVYE 28 U.5.0. § 2255 andSfor WACATE and remand Movatnt's convilctieon
and sentense in Count 43,

I declare under pemalcy of perjury that the foregoing is true and

correct. Title 28 U.%.C.A. Sectlon 1746.

EEECUTED ON:  June 2, 2001

Eespectiu]l ly oubmicced,

regory Lambrog, Fro Se
R, No. O04T6-124

U.5%. Beni{tentiary Leavemenrth
P.0O. Box 1000

Leavenworth, Kanmas S604H-1000
Web site: wowr brazilhoycotf.org
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EIHINIT IADEX

L. EXHIRIT A: Superceding Indictment — {riminal Number CR-3=75=12R8,
Teited States District Court For the Dlakrict of
Minnasotd, Third Divisisn, dated February 23. 19761

1. EXHTRIT W: June 20, 1975, JUDGMENT ANO FROBATION,/COMMITMENT ORDER:

3. EIHIBRIT C: FOMARDS wx. U.5., 1998 Wl. BA179, TRAMSCRIFT, U.5.5.CT..
Bagas 1, 2, 13, aund l4.




UKITED STHE3 DISTRICT COmT
DISTRICY OF !m=rreepy
TULIRD LT,

UNITFI STATES OF AMZHICK

LN

HMARY JILL BIGREE
XMMNETH JAKFR CLTAE
PENRA AT COANETT
STANTET ZAHE CUTTS
ALRIEUDED BRTTENARG BE LY AR
HFfero w= 1r o
KARES HFLEN ERERLE
. HADRIET LyEH ELSASSFT: afxfu
HARRIET WAKLA
HOBATT TOOGLAS I
ORMARDC I0PFE u/fic/s FRANCESCO
~ MART M HDSEINEIC;ET 363
KARY FLIZABETI LACT ofvfw 18 U.8.0. §1555{a)f )
HARY LbgRE C " end g2
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THE INITED STATES GRAND JURT CHARGES THAT:

CMALES YILLIFAM DLALCHATD ;I .
]

CIXIHT 1
(1] ¥rom oo or mbaul the L§th day of Jovember, 1973, ond cootlmucusly
therexiter wp to and {ag)udlng th= dote 5f thiy Indigteept, in thgeSiata med
Metrick of Wiowesots, aud eleevbere, - the derc.;&mt.,

CIARLES WILETAH BLANCHSED, MATY JILL PICIEE, KEOGETH JAMES CEIWE,
CEDORAH NI OOROETY, CTANLEY Z'IEE CUTTS,
MENIDED RALTAATT0 05 LA B, I0S0RI0 IS 1LY THE,
KAREM HELEN YBYRLE, W a=EST LTM F1SASSZR ke UATREIET WAIFS,
MIDAAT TOCLAS FLIT, OMLMG0D LOFEE ofkfa FRATCECDD,
HARY A IIGARIGHY, #ARY FLAlASETIL 1ACY ofi/n MAAT JEMERE,
THOAS HILLYF FAERTZ, MICIULEL SECRS AT,
FhUARDD WEVTA, Sekci LEE PSLLOY, TEOTH RANIRES,
BOPERTY RFHIREE, GAEE TICHARITCN,
YT WICINEL POrASTAD, BOGLD HECUGEL SCHLETS end CUSTAYG LmTpc, rrd
JOME GARCORY LOLTOMCT miwfm JuB. wfefr TRATIGE,

¥Yillfully and Enguioply 4id conbine, comopire, sonfoderste wpd oprea teprether,
vith ebch other; sod wlth Hops J. Le¥nescur and fuls B. Correo, nepedl nn
pt=céssplrators bul rob e defendonts, omd wlbh diverce olber porsonn wipese

Dhcte are o the Erur_d Jury unkntam, to 1.-|:I.p|:|rt- into the United Stmtes omd

rllrfE E -'::! "-1 Tﬁﬁ -1
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to dletpibuty » achedule IT Tapectic dmpg ortrollel cubstsage, npely
eocafoe; do vloletloo of Title 21, Yolted Steten Code, sectious BR1{a1(1],
Bh1(e)(1hw], BAE, S52(a), SEO[a)(1} ond P53,

{2) It vms = part of said eonwplrecy thet Mare Y. Le¥acneur mnd Nichael
8. Wilnor would Grawel to Colombln, Jowth Awericn, omd woulsd esplor othar
permmons to travel o Oolowbing Fouth feerics; to purchess snd Lo Bmigxle co-
oidow Inke the Steie of Minneacte Tor sals to other parsoog.

(1) T whs o Further part of ssld conanliciey thit Alejeandso Do Ia Hoz
and Iuin B Corres, wod thelr expocletes, vopld recelve cocafoe omgeled
. Trom Colmbis et Hined , Florids eod et Puerts Rirb, A0 wouldt thed sell
the oocalve to FHloossobs vholegnlers, inclodiog Hare J. I'.:'!lllwr and
Hicharl 8. Hilnor, and thelr ankociates.

{hT Tt ver » Turther part of aofd comsplrmcr that Merc J. Lé¥amsear
amd Kicharl H. Mllwgr, with Shelr gseocletes; womld sell the eocmloe so
'.mlna %0 their Minmescta custowera, including Feoneth J. Cline, Stmaley
2. Putte, Ponnld M. Sehleis, dary Jil1 Pugbes, Gory Richerdsmn, Terid d.
Rocpatad aid Chaclas W Bisochamd.

f5) In furtherwnce of the cotsplyecy wod to effect tha wbjects Thareot
the dcfcodects (and bhelr eo-cmnplrebors) performed the follaniBg overt
n=tnt

VIR ACT3
[1) Do or about Norember 13, 1973, Fobart B Fidm vook oub & Loae
st the PLrat Americsn Weticnal Bank in Dulath for $700.00 to fiooock o brie
te prchese cocalos.
(2) ©On or sbout llovewhsr 25, 149T3, Mlthesl 3. Wilnor corcied
about twe ounces of eocpine to Hinossste from Colowbls, South Americs.
(1) 0o or ebout Mar 11, 19Th, st Duluth, Hiocescla, Rtk T
Finn lconcd mbogt $1500.08 to Hare J- Le¥eascur and porshosed an sirline
ticket for LeWaramir to yoable o tolp bo Emlh! Amaries,
[E] ¢m or about Key L7, 157TH, et Cartmgeos, Colosblm, Alepaides
Te La Mot #otd 108 proms of coesina to Hare J. Le¥aosseur.
{5% Om or sbost Hey 1B, 19T4, Were J. Je¥ouseur carrled 108
grane of cocmine to Muoneapolic , Hino=oota.
-
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[} GOn or sbout Hey 23, 19745, 1n Hinndspalls, Winoesnts, Harc
J. be¥asseour mold about 51 graes of cocmine to Hery JAM1 Boghes.

(T) Co or etrat Hoy 20, 1070, &t Hineapolis, Hincpcts, Merc
o« [eVadhenr 1010 AbCut 50 Ecasd Ef oocedne Lo Qary Richendmon.

(B O or Aboat Jowe 30, 197H, 8% Call, Colowbis, Rsbio snd
Bobarta Rapires wo)d sboet 2% grees of gosojoe to Hichesl #. Miloor sod
Hare J. LeTmansur.

(9] O or sboot July 6, 1974, Michasl B. HiInor end Hate J.
e LT iy carticd about 25T grmms of cochine from Coldamble %6 Miooesots.

(1) Ob er sbeat July 25, 1F7h et B%. Faul, Mionesots, Alelendro
De La Voo wold sbout sob kllsgicks [2.2 1be.) of coceina to H;«H:nl &,
Hilnor.

{117 tm oF sbout Augaat 3, 197h, Mery E- Lecy and Mare J. Le-
Yastetur carriod whogk OO0 grame of cocolot from Ooliowbds {whe the Dnitod
Etwben pod H‘l.chu-l'.-l 2, WMlnow wet thew ot the Hleoespolle 3t Peul Mrport
s took thew to 56, Pawl, Mioneacths. .

{12} Cu or sbout Dotober 1%, 397H, Alcjandro Be La Box pave two
xilogrops [h.h 1b#.} of cocaine ta Mark J. Le¥spseur whk Redlzson Bouth Bitel,
Elomiagton,; Hipoasoim.

{13} oo or shoot dctower 16, kHTh, st St. Pead, Minuesoba,
Michael E. I-Iu.n.nr mold one-half poumd of cocmina to Eemmeth JF. Glioe -

{ﬁ} Cn or stemb Oetobar T3, 10T, Keren H. Eoerle plapggd Len
punces of coenioe ipte hapr refvigerstor bt her spartmedt £ B%. Paul,
Mioogwrote.

{15} Od or sbeut Mowewber 11, 19Th, st Mioad, Flozids, Ale-
Jandrg Do La Box eodl foaorie P La Hoa end Orlacds Lopea nfifa Francesco
affe Francesgul gave flve Kllograss {11 1bs.) of cn:l-eﬂ-lm to Haxk J.
Lavagaeur.

(15) ©Op or sbout Hovewber 12, 15T%, nt 3b. Penl, Mienaects,
Hichsel 5. Hilnge and Harce J. LoVApasnr gava two pounds of cocelne o
Fanneth J. Olina, Stanler 2. Oubte wnd Foneld M. Echleds.

{111 o0 or ebort Nevewber 13, 19Th, wt 5T, Peul, Klonescts,
Kichsel 5. Nilagr mod jlere J. Lofosoeur gava four pathds to Kenaeth J.

Clins, Etepley £. Cuttg, mod Aeasld H. Ochlels.

TIAIBTT 4. -3- 3
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{1B] ¢m or about Howember 13, 197h; in 3t. Pmal, Winnescta,
Michael 5. Wilnor smd Hare G- LaVnpgeur gove poe pound to Kesocstb J.
Cline, &tenley X, Cutte, sod Ronald M- Sehlels.

{19} 0w or sboat Novesher 33, 197h st Bt. Pmul, Miowescts,
Miapoel &. Mlnor aod Mare J. Lavwesour gare four poonds of cocaiae bo
Toogeth Jome=d Dline.

[(99) o ar ebout Novewbsr 1T, 1074, st Burgarills, Hiocesgte, .
Fooald H. 3chlels 4fd cerry about two wounds of cocsing fm his briefosas
newr Jack's Restaarant.

{21) oo or about Decssber 13, 19Th, Dwrld N. Fongabad sod Hers
J. LeVosseur 413 C1ly to Kisgd, Florids, frow ploosspal De-56. Padl Inders
matianal Alrpert.

{z7] Ou February §, 1575, Deborsh A. Copbett, mt Son Jusm,
Foezto Hico, gave 15 dlogrios (17 1bs.] of cocelpe to Hure J. LeYakoeur,
Teomen M. Meerti and otk D. Flao.

(£3) Un ar sbout Gctober 15, 1975, dlejundro De La Sox and Iuls
E, Dorren deliversd two kilogrmms (k% 109.) of coomior to Michwel B,
Hilsor, &t the Bsdlocoa South Bobel, Eloomington, Mloossoba.

{eh} m or sbout Getober 16, 19T}, lais E, Correa delirmred
tyo ¥lograms (4.5 1ba.} of cooolee to Wichasl 5. Hiloor st the Redissca
Eeuth Hobel 1o Bleswingboo, Mionescts. -

f25) ©n or wooub Qctober 16, 1975, Sbsron L. Belsoo sccompenled
dlejacdis De La Bax to the Flrst Hotlooal Beok of Alowspolis 1o Wlooropalls,
Kinnenota.

{B6) On or sbost Cotober 1B, 1575, in Bloowdogbon, Hizoesois, st
the fepiatry Hotel, Keoocth J. Clioe pave .7 gram of cochine to usdErcovar

foderel oarsatlc mgeot Markus 3. Kryger.

EXHIMT A.
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COHWY 2
o or shout .t.h|: Mth day of Hoveseer, 19T, io the 3tetr eod Districk
of Minneaats, the defendontn,
MICAAEL B, MFLHCR nnd BOBART T. FIWH,
Enoaiogly mod lntentigerlly did import abaut 50 greea of socorfine, n cohedule
IT parcotde drog conbrolled subctence, ioto the Uolted Btrtes from Colowhie,
pontrary to Title 21, Uuited States Code; sectioo $53s) 10 yiolst on of

*itle E1, United Gtntes Code, asction 20(e]{1).°

DORT 3
0o or about the ZTHh day of Novesber, 1975, fo Ghe EH:F-‘Et npd [Habrlct
of Hinmascte, the defendant, |
HICBAEL 5. WILNOM,
Epouiogly #nd Lnfestisoally 4id wolewfully distribete sboct 56 gorms of
ceepine, =8 -chﬂulu II npreatic drug cootrallmd pubeteoce o ¥lolebiod of

mtle 21, Tnited Otaten Code, mastion Bh1a){1).

COT h . -
i or sbaut Phe DTEN day of Hovember, LUT3, 1o the Stete sod District
of Wiooeacts, the defecdent,
MARY JIIL RUCBEE,
koowingly spd iptentiooslly d1s unlsurolly posseas with inteck to dintvibuke
steut %5 prows of cocmine, B schedale JT oercotic drog emtr-nlhdtuh:hnce

4 rielsklcs of Fitle 21, United Staten Code, sectlen BhA(a){1].

COUNT & )
Do or Abodt the 17uh day of Mey, 197h, i the Stele wnd District of

Hivnescts, the defendscok,

MEFANORD 0% LA HOE,
komvlngly and intestlonwlly did unlswfully lmport aboot 106 gremw of cocslne,
¢ mcheduls IT aprcotfc drug eontrolled substance, 1oto the fniked Jtntes ITom
Colohbin, contrery to Title 21, Unlted Gatea Code, sectlon ¥52(s), 1in

violation of Title 21, Ualted Elstor Dode, zéctlon bl nl{1].
- % .
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OONIT &
Do o abegk the 1Ath day of oy, 15T, in the Stote wrd Listrlck
of Miooepota, the Asfandent,
lopAnr 1. FITH,
yoecvingly mod 1nteotiomally did iwpert wbout 198 greps of cocmioe, o scheduls
IT meremtle dpug cootralled gubdtanece, into the Undbol Etabes Cotem Coloabis,
contiary to Title 21, uUnited States Code, mectdon 952(n). 1o Ticletfto of

Title P1, Upited Stotem Code, secticma $0dn][1]. ’

CCUHT T
©Of or about the 20tk day of Mex, 15Th, 1o the Stats abd THetxlck
of Minvagots, the defznomnt, =
WART J11t RICEIE,
Enowipgly mol iotantiowslly 410 unlewfully pessesw with intent to distribute
abcut 54 gromn of cooeite, & Bchefule TI gercotie drog controlled sdbatstce

tn violaMon af Title 21, United States Code, section Se1(e}{)).

oouNT B
Dn or about the #0th day of ey, 19Th, ic the Ftate wid Metriot &O
Minneoote, the defendort,
' OARY ATCHARTS ,
knevingly mod Intantionally 41d unlewTully poakess with leteot to d#l‘-ril:rutu
sbout 50 xrass of cockine, » schedule TT pareptie drog coutiolled mbatence

in yiclaticn of Blels 1, Tnited Gtates Gobde, saetlon EWl(a){1].

COUMT 3
O &r about the Bth day of daly, 15Th: 1n the Stake oed Digkrizt
of Moneacts, the defendants,

ROBIH RAMIREZ, POBERTD RAMIAET, MICUAEL B, MILMGR, wcl BUBART T. FImH»
Tooaningly and foteotionelly £id deport sbout 2503 grems of coralde, A Rebedule
IT oareotlec drug coobiolled subctaoce, inte the Enlted Staten from Colomble,
contrary to Title 21, Unlted Etatea Cede, sactlon $33(2), In wiclstico of

ritln 21, Unitsd States Code, section $60{a}{1}.

-6



COOHT pid
Op or about tbe Thn day of July, 19Th, 1n tha Etete apd [istrict
of Kinpeacte, the defendnpd,
GULEY RICHARLEDH
movringly ood inteoticoslly 41d uvplewfolly pessrss vith fotent o dlatribote
about M grams of cogmise; w o pchedule II neruatle dinag éﬂtrullr.-d substogee,
in viclation of Fitle 21, Uoited Stated Code, soction S41(s)(1).

-

COUNT 11

Oo cr abidt tTher Tth day of Jaly, 19Th, id the Atate sod Metrict or
Minocwoba; the defopdent, .
MICHAEL 5. WILHDR.
movinaly apd iotectionally did wolewfully dictrloute abwul 200 orems of
cocalns, 8 Sobmigle IT aeroephic dmg controlled pubstasce in violetion of

Title 21, Uoited Atates Oodw, section Bhi(e)(1).

DT 17
O b Aot the Shth day af July, 197k, 1n the State mol District -
of Winoeoots, whe defemdant, -
ALETANIRG PR LA HOZ,
koowlngly sod intectlesally GId4 wnlmwfully distribute sbourt onn k]l ogrme
(2.2 1ox.) of cocaine; w schelole IT neceotic drug cottoclled pubalknca in

wiolatlon of Title 21, Uniked Siates Gode, asction Bhi(a){1)-.

COE 13
Op or mhout the Fybh dmy of July, 19Tk, in the Stete aod Dintrict
of Minh#scrta, the defendest,
MICRARL: 5, MILLHME,
inouingly ard intsptionally did undsv@ully dictribute At gn= ktlogrem

(2.2 1ba.) of zocoliwe, & fchedale I1 norectic drwg controllcd mistsnis

in vicisticn of Titlr 21, United Stotes Code, section B41(a)l1}.

-7 -



TounT 3k
On wr EBoat the 3 doy of bugusk, 19%h, in the State pnd Dleirict
or Hiooeoctm, the defeodants,
HICHALL E. MOIXTR ent SARY LACY afifs MARY LEWERE,
Ydewktply srd Intentiotmlly d1d import about M greme (.0 1) of cocsloe,
r acbednle TI pareotic drup cootroiled sybatenca, inte the Upited Staten
Tiom Colombie, conbrwry te Title 21, Onited Etetes Code, section 452(a),

io violatics &f Title 21, Uolt=d Stakes [ode, seitica ShO[a}[1).

COUNT 1%
On of about the 3rd dby of October, 19Tk, in the Mtabe sod Botrict
of Midoesots, the darandats,
ESTAYD URTRE, PRUMDO MEFLA, wed ALRJANDRD [F LA WOE,
bacwigly apd imtentisoslly 414 isport stbout Toor klogrems (8.B 1byp,} of
poiaina, = sghedule I narecblc dpug cenbotlled substases, lots the United
fgtates frim Colowkis, contrery te THtde 21, Uoited Statem Otde, seciloo
gse{a); $n violatioa af Title 31, Unlted States Codr, woction 96 mf1}.
COLNE 16
Om or otout the 13th dey of Ockcher, 15Th, 1 the State mod Dxtrlct
of Miparsoty, the defendant, -
ALETANTRD IE L4 oL,
unsviogly snd 1atentlonslly 41d colavfully disbribute about tve kilcgrrme
[h.h Ibs.) of epcmips, & dchedule I1 narcotic drug ceatrplled wabstooce

{n violatiss of Title 21, United States Code, sectlon Ghafn){1].

QOUNE 1T
oo or ohout the 14th dey of Sctebdr, 19Tk, 1o the Stats eod Fletrict
of Wionecotk, the ocfeodooke,

MICHAEL 3, MILM®, KAAFE H. ERERLE,
TIERIEY L. ELSASSYR afkfs HAMHIEFE WINIS sl SHARCK L. MELION,

kpovingly ond intentionelly did unlswfully diatribats aeput tvn pounds of
coeaine, & schodule T asreabls drup certrolied subzteace in riglatico of

Witlo St, Unlbsd Stotce Code, section S41{n}{1j.

EXRIBIT A- - 8- 43



copT L8
Co or sbout the 16Lh doy of Dotcoer, 157k, In the State sod Bietrict

ol Minmcaptm, the asfrmdnnts,

MICHAYL 5. WILNOR, XAREN 1f. ERFRLE,
HRARTET L. ERSASSER a/kfe [AAALLT MANIS ond SIEAROW L. RELION,

¥oowingty wed intenticoselly 444 wolewiully distrlbutes shont ope-hall pound
6f cocklaw, B Ackishale T1 parcobic dreg controlled sibsbonse, 10 vioibe®loo
of Title 21, Doited States Dode, section ARI{w}(1}.
CCAMT 13

i or sbout the J6th doy of Gotober, 157E, 4o the State wpd Flatriet

of Micoeacta, the ¢sTendent, |
EINNETH J. CLINE,

kneoingly woed ioteptigonally did wolwwivlly memeces vith iotent Lo distyibute
Ayt ofe-halt pound Of ccenime; & schsiule IT nersokble drux eontrollsd

aubrtance, in vloleblen of Ttle 01, Uolted Stabes Oolde, saction BR1{a){1].

comy A
Ou or mbewt bbe 27Dl dey of October, 15Th, 1o the Siate mod Tistpicl
4 f Winnascie, the del=misot,
VID REMDITAD,
knowingly end iptectionelly did eelmaully pessess with inteot toWlatrimte
mhrut 35 gproms of cocpine, = schedule JT oarcotic drug cootrollsd agbrtsncs,

in vigleticn &f Titie 1, United Pbwtex Cole, mectloa Bhi{e)(1]).

KT 21
Op or about the 23rd day of Getooer, 13T, 1w the Stats sod Ddstrict
of Wirnesotn, the defendant,
CRARLES BLAIICRARD,
wnodogly ssd intentionadly @id unkbwfully posasas with intent bo dlsbribukbe
sbout 28 Frope of cocodne, m schefuls IO oercotic drop coatralled subctence;

io vielatied of Title 21, Unlted States Code, Fection SAA[m](1).
-0 .
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CLUNT =2
On or eboul bhe 33cd ey of Ooteber, 1374, fn tne Phete snd Plotrict
of Minbepotn, the defendant
wR¥nA JL. ERENLE,
omHinaly and Inteablonally 4id wedewfully prascoc with loptent to distdbate
pbout )0 cuncer of coralos, B Acheddle IT povectle dpyz cmtrellead wubatonoe,

fb visIatlon of Title 21, Unttcd Ktates Code, sectiod BYL[w](1}.

. MiWY 23
On o sboat tne 11th day of Aovember, 197h, 1o the Stabte aod MHatrict
of Hinnweota, the defendmcts, -
(XTSPAVE: UNIBE, EDUATDG MEYLA,
ALETANDRD T¥ LA 30T, IOnoRio bk LA B2,

ond DREANED TOVFE mfife FRANCESCO »f%/w FRACTSQT, _
knovipply sl inbeckionslly 413 import sbout 10 Kilcwvsew (22 Mhe.) of
cooaing, n sehedule IT baccstie doagp conbrolled oubstance; Inbo the Toited
Shates Froa Oolseris, zoobrery to TItle 21, Tnited Shatms Cole, mecbion

952{aY, in wiclwtion of PItls 21, United Jtaben Code, sectios o{m)(1].
COURE
Om or wbout the 11th dax of Fovewter, 19Th, in the Btste sod District

of Mlonasoks, the defendects,

ALETANIRASN DE TA By, TMHCAIO TE LA B2,
DRLARIG [OPEZ mfir/n FRAMCFECD 2 s PRARCEMII,

o
knowingly sod 1ptentioonlly &34 unlowfully posaess swdth latérd to dlatritate
whout Flve wilogroms (11 Ibs.) of cocaloe, = schahls 11 mepectlc g con-

trolled subskaase, i violction of Title 21, United Statés Code, 3octioo

Bhy{ei{1d.

CHnm 25
On or ehaabt the 1Pth dny of Wovesesr, 107k, in the State aod Dlatrict
£ Hioocoote, the defemlants,
MICHAFL &. KTINOR ANE KAREN H. EBERLE,
'r.nnuin;;.],j ond intestionally did unlowfuel)y dictritites skont bwe poamds T
toteine, = schedule T1 nercotlc dpug coobbrlled cubeboncs, im wiolotler of

Titla 21, Uoited States éode, coction BAL[a}{1}.

EXHIBIT 4. - 10 Yy



fu'a I 1 : '
Gn or ohout the LEth dry ef tfoveaber, 107h, fe tho Stote nnd Dirtriet
of Minnesote, Ehe defondontes,
FFMETI 3y, CLIHE, STRLFY L. CUTTS, ood BOMALD M. SCHELELS,
knsadpply sapd inbostionnllr 414 wnlovrfully posscas with istent ta diotr{buta
aboat tug paundc of coceloe, 2 schednle T norcotle drug cimtrolled aub-

atance, 1 riobntlon of Title 73, Unitcd 3teten Code, seckioo Bhl{o]{L}.

DO 27
Cn or wbout the 1%th day of Korcober, 19Th, io the State sed Dlatrdct
of Miooeaatn, the defeodants, - ] -
" WICHAEL 3. MILNOR. acd EAREX H. ERERIE,
" yaopingly and inteptionolly did wenlaufutly distribute sbout Foor posndas
of coonfoe, & scheduls IT percotlc dyug poanbrolled aubeténce. 1o rlolatien
of Title 21, Unlted Stotes Code, aaction B43{a}(1}.
o 28
0n cr mbgot the 13th day of Roveshor, 197Th, io the State sod Patrict
of Mionowota, the delsmpdcente, )
EENNETE J. CLIAR, STMMLEY Z. CUTT: sod BOMALD H. ECALELR,
koowdogly and ntentlovaily d1d unlavfully possess vith inbemt to distribute

sbout thies pounda of cocmdne, & echedule 11 pareohie drug coabteellel sub-

-
atanze, io yigletipo of Title Z1, volted States Cod=, mectlon Bki(w](1]).

DOURT 29
On or doort the 13th day of Novesber, 1974, in the Stats apd District
of Wioneooka, the defendantd;
MICHAEL 4, MILIMR and XAREH W. EDELLE,
knowloply mtnl labecticomwslly did unlowfally diceribute apant five poucds,
twe punces of cocklae, & ocheduls II noreoble Smwig gontrolled cubsbance;

in ylolation of Titlo 21, United Stetcs Code, mecklon Eul{n)f1].

-1l -
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. COLNE 3
Om or sbgat the 13th doy of Jlowesber, 107L, in tho Stote apd Dintrlct
of Minneestn, tha defwdento,
ERDIETI . CLOE, STAALEN . CULTE wid RRIALD mﬂ. .
knowicgly wed intaombionally 418 unlawfully possecs with j'.nl:u;'h to dickribyte
nboub e poucd of cochlne, & Bcholuld IT narcetle deug eoutrvlled gubctonoe,

in violetdco of Ftle 21, Dnited Sohtes Oode, mecties BN1{a)(1}.

COUNT %1
0n or shout the 13b dey of Novecher, 1974, 1o the Btwbo ood Idstrict
off Kinneapta, tha defesdant,
EPMHIIT J. CLILE,
Emoringly srd inteotleanlly 414 uoloviully possesa with inteob o distribute
shout Four pounds of cocoine, ¢ schedole JT aereotis drug comtrollsd culbatabce,

fn vioisticn of Title 21, Unlted Stetes Code, secbion BA){n}{1}.

OoiT 32 _
O or shoat the 1kt dn.:.r of Dotober; 1975, in the State sud Tiatrict
of Minpeacka, the defcminnta,
COETAVD UIESE, EIARDD KEFEA and ALETAHDRG DE LA FOI,
umtngly opd Lntent)omelly did teport about Four kilokreec {8.9 its.] or
socoine, 4 sehedule IT porcotfe drup contrulled cuboksper, 1ot ble [nibcd
Etatey Irom ﬂnl-;-ﬂia, contrary to Tltle 21, United slaten Code, ametion

wio{a), in viglatlon of Title 1, United ctates Code, soetion 960{s}(1].

oY 33
o or sbout the 15th dey of getgber, 1975 in the Stets amd Dipkrict
of Hinn:foto, the dofendnnt,
' MLETHITA OF LA BOZ,
knovingly ond intenbicsslly 412 unlowfully dletribute cia tva +11og crms
(L.t Tto.) ef epcedne, o schedule TX porerntie drug costrokled suhstmues,

tn vlolatton of Title 21, Uoited States Code, coctlen 1oL}

.12
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COUHT 34
O or about Lhe 1%th dey of Oeteser, 1975, in the Statr gl Hetrict
of Rinoesotm, Lhe defoedmnbs,

KLCAARL B, HIINOR and SHARCH I, WELSGH, .
knowlngly sod fntentionally 410 unplswfully possass with rtent bo diskribgte
mbout tug kilogrsss (4.4 1.} of cocaine, w geliednids TT pArmotic drug
cnobrpl led substanes, o vislabtico of ™tlo 7L, Puited Stales Code, peetion

BRI{n}[1) - -

40T 35 ]
On or mbout the 16th day of oetgber, 1975, In the State and biatrict
of Hinvesoba, thd delesdants,
MICHAEL B, HITEGT snd DRARON L. NELSCH,
Enowingly sed intentiocally &14 walewfully pessecen with inteokt te dietributs
nbat Two klltgmer of comefos, = schedule I marccotic dmog controdisd Qube

phanee, in violetlon of Title 71, United Bhetew Code, meckion Bh1fe}i1).

CORT %
Om or bt bhe 18th dey of Detober, 1975, 1o thé Staie and Metrict
of Hinaneocim, The dafetdant,
XENNETH J. CLIHE,
Eoowlogly and Intenticeally 4id unlevfully diatrisete abot® T Avedlf of
cocnioe, a schedule IT hAreotle drug contpolied sobslooce, i vlolatioh af

Title FI, United States Code, néctlos BRl{a)(1].

Coawy 37
0o or shout the 15th day of October, 197, i the State and THstrict
of Wlpbecets, tho defendnnts,
FARER RE. TETRLEF end XENWETH J. CLIME,
Kkowltely st Intentiooolly &id uce W comunlentlon Tecility, that 1o, =
telephoos, 1o Taeiditeting the kpowing nand intestlonnt dictribatiod by
Hicheel B. Milnor, Esres K. EMorle, Rneriet L. Eleoseer oficfe llarrict Heois,

spd fhoron L. Koloon, oF ofe-hall peund of cocalne, o gchialule IT narcotlc

-1 -
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grup coctruvlied substpnge, o felioy ander Tltle @3, United States Code,
seckicn Bllel{1), In thet Kercd - Peerle wsed ssld telephous B Lrans-
mlt br obd Xewneth J. Cline 1o $#l Metrict of HIinmeaOta, A owminicat loo
inforaing Lameth F. Cne that che, She anid Xocon I Everls; Bed oondect
vith percong vhg wepe avellable Lo eell cocddne to Keossth J. C1Taw, And
Cline 414 sdviee Eaven K. Fberle that he woold meet wlth thome permous,

el in viclntios of Title 21, Udited Stetes $ode, sectionn Bh3{e), BhE{e){1).

oot B

fin or whogk the b dey of Decesber, l'ﬁ‘ﬂ, 1o Lkt Biote mod THokrick

of Minoagcts, the defesdant .
MMYin W, RONCETMD,

244 travel in Anteretate cimmeres Irom the State of Minbstobts tTo Mael 1n
the Etats of Florlde, with lokent Lo prowote; manpee, exbtablish, Aod carcy
o0 o0 uoimdful activity, aslf uniowful activity beiug e muyloess soterpriee
irrolving parectles io wviolstfon of the lawm of the Gnfted States, that is,
the whleviul lsportation ard distrlintle nr cocnine, sml thermalisr David
H. Ronpatsd did perform atd sttompht to perfors nehy o promote, sspE,
ewtablich, Bnd cwrTT ou ekdd uplavful ecklvity, fo rioclation of Thils 14,

Palted Stotos Code, weetion 1952(23{3).

LouT 37
Ot or sbodt the Z9th day of Jemary, 197%H le thw Flate aua:htﬂ-:-t
of Kinnesots, the defendnata,

HOBART 0. FDM, TIEGMS W. HAERYE, and MARY E. LACT nfk/u HART 1¥HTRE,
together with Were J. LéVesamar (R non-defmidaot beveln], did travel in
frteratate mpd focelgn coomtiee Trom the gtate of Miotedota to Colomble,
Gouth Americe, ood Hooert . Fion, Chomas ¥. Horrtd, msd Huﬂ: J. le¥urneiir,
dtd prgcesd oo S fino Juan, Fusrto Mico, amd the defendpmts,

HECRAEL S. MITHIN ol KARTY A. HOmELMRIGAT ,
ALd ofd end sbet sald trovel with intent to prowete, machps, amd cAEYY
on mn aniouful metiviky, seld unlownad petivity bolng o bucloess eober.

prise invodring oarcotica s wiototien of the lev of Yhe Uslied Stateo,

'Flh-
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that 16, the unlewful fcpartntion aed dlotritubion of cocaine, sod thers.
aftor; Nobert D. Pilan, Thtees ¥. Meort:, ood Harze J. fucoier, J13 perTorm
aud witoppt Lo perform ncts to prowcte, ognoge, ond erpry oo esld unlecdul
sctivity, 1n violatico of Title 3B, United Stetes Coda, section 1953[s1(3)
sod Title 19, Dpited Btetes Code, acctiog o

POUNT &0

O gr nboub the 1Eb day of June, 1975, 1n the Stabe amd Dgtrict of

Hinnesote, the defendsot,
. BRAGOM L. NELSOM,
414 e awd grued 1o be used & facility in 1n‘l‘-cntltu. m-z;-::, thet 13,
the Uniksd Stetes weil, From Certegess, Coloabds, to B, Faal, Bipte of
Hitnesote, wilh the intent to prowcbe, mansgs, establish, cerry oo, snd
Tecllitete the prvacticn, wsnapasent, enteblishnent sodl carrying oo of o
dnlewful achivity, sold wolsyiul aetivity belng o Pusliees sttecpriae fu-
vilving norcotles . io violsticn of the louw oF bim inibed States, thet L&,
the woleviul iaportstlon s disbriwtios of cocuine, wpd therwafter did
perfom and pitempt to purfu.r- athxs to promote, wensge, wod 2akiy oh -
eald wolscful ackirity, io vielstlea of Title 18, United Biates Code,
seckion 1952(a)03) sexd Title 18, Unit=d 5takes Code, secklon 3,

OOARrT A1
Do or sbhout the 2Toh Any of .Iui;.r: MGTh, in the Siete sml mﬁri.r.-t
af Minneactn, bhe defwndwch,
- FORC GREDORY L)z,
knouingly #nd intectioos]lly 444 vnlawTully potoeas with intest to dimtriwrte
sbout cok rllogrem of coseint, & srhedule 17 osrestle Amug centralled sub-

stenece, A violmbion of Title T, Unilted Skwteo Code, Section Phifwif1).

1%
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TAIRT A7
0n or sboot the 3lh dey of Jupuat, 107h, In tie Ftets egd Deetrict
of Mipnesgbm, the defendant, .
JORH L. LAHBICS,
koowingly atd Wntenticaslly L1 eniewfully poasess wilh detent B0 AL4teLhate
rbout 106 grens of cocnine, r achedule JT nepnotin dpup <ORtmskled dihetrnee,

1z vielption of Title 21, nited Stated Omie, Section BAL{=)(1},

COUNT 43
On or wbout the Wbtk dey of QDetober, 197, i_lr|. the Ztete end Histeict
of Mlooecote, the defendeok,
MM . LAMERGE
koapwingly mo2 intentleorlly did unkawlully posscom with Letent to dLatrlbdte
sbayt tug poucds oF cocmloe, m echedule TI parsobic dewg controlled sulartence,

1n violertiem of Tit1ls 21, Uaited Stetss Oote, Zectlem AR -)01].

EWT L
o or mbout the 15tk dey of October, 1074, 1n the Stebe opd DLRtrich
of Minoeooks, the defendeok,
JOHA . LAMBRCS
kpowingly and inteotleaslly 414 anlsvfu)ly pescess with Lobimt o diskrlbute
soout one-Eelf poasd of cocmine, s schedule 11 nercotle vy eombralled

pabmtance, 1a vicleticg of Title 31, Unlted St-tes Oode, Bestion BRL(e3(1).

A T™UE BILK
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: {1:00 p.m.

CHIEF JUSTICE REHNOUIST: We'll hear arqument this afterncon in Sumber !’MiljI
B732, Vincent Edwardz, &t 8l., v. United S5tates,

" Mrr. Shalat. Am I profnouncing your name cCOrYectly?

w MR. HEORLT: Yen. ’

.+ CHTRP JUSTICE REHNQUIST: Thank you.
CRAL ARGIMENT OF STEVEN ENOBAT
O BEHARLF OF THE PFETITIONEERS

ME. SEOBAT: Mr. Chief Jugtice and may it please the Courr:

Tha ambiquous geperal vardicrs retfurnsad in this case cannot support the
sentancing court's finding that tha conepiracy embraced borh objactives cha rgm
in thies dual object conspiracy., the two cbjectivep being the diarribution of
powdar cocains and the diptribution of crack cocaine, and they carnot be for
four reasons.

Pirzt, Congressa regquirsd the tury to determing the type of drog inveolved in
the drug conapiracy before sentence could be imposed upon thar obfect,

Second, the Fifth ind Sixth Amendment rights to a jury determination aof all
Lhey eppenclal elements of a conepiracy requires tha jury £s determine whar the
object *4 of Che offenze was, and particular to the type of dzug.

Third, the Dus Frocess Clause af the Fifrh Ewendment doma not permit
punishment to be imposed in excess of the aratutory waccifffm provided by
Congress and, finally, nothing in the Sentencing Geidelinegs, to the saxtent thal
they ever could, undermines these principles.

With respect to what Congress intended, ic'se clear that in enacting ssccion
846 Congreas wanted to fix the maximum punishment available to a person
convicbked of char aection to the cffense, the object of which the conapiracy
was intéending to accomplizh.

QURSTICON: Mr. Sheobat, does your argument depend on finding that both the bByme
and the guanticy of drugs are elements of the section BAE consplracy?

MR. ABOBAT: Ho, Your Hoaor, it does mobt. Ic's clear that Congrese, in
liscing the varicus diffarent Faceors in gection 841{k}, inrended that some of
Chem be elements of the ocffense and some of them not be. Coogress made it
explicitly clear in enacting section ASY that the existence of a pricr
convicticon was one aof the factors lisced in B41(h) that should noE be

T Copr. [} West 1598 No Claim te Orig. U.E, Gove. Work:
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Now, eection B46, which is on pages 1 and 2 of the appendix in the bluwe brief,
gays any person who attempts or congpires to commit any offense defined in Ethi:
sub-ctiapter shall be subjeck to the same panalties, and =20 on.

The oEfenges are defined by the other sactions in that portion of the Unirted
States Code. If you then look at 841, which is the object defense here, B4l {a)
defines the offenpe, and the offense is sither posgession or--with the intent
o diprribute, or distribution--

*»32 QUESTION: Well, it can‘t define the offensge if, indeed, as you just
read, you are to be punished with che came penalries asg those prescribed for
the offenge. Thare are no penalties prescribed tor 84l{a). When you read
B41{a} you have no idea what the penalties are, &0 that cannot be che olfense--

ME. [AMONT: Wall--

QUEBSTION:--rafarred to in 846,

MR. TAMONT: Well, with respect, we would obviously disagree wich that.

What you know from B4E is char you're locking for an object offense. The
object offensa ig defined in B4l(=z), which saya, unlawful acts, axcept as
auprhorized and o on you may not dipbtribute, or poFE&BE--

QUBESTICH: Right.

MP. DUMONT:--with inrent to discribkure controlled subRtances.

QUESTION: Right, and if all I had before me was B4l, I would agres. But ycu
have befars you BAG, which you jusae read, which saya any person who attemptg o-
conspires to comnit any offense defined im thic chapter shall be subjecrC Ca Eh
pame penalties As those pregcribed for the offense. There are na penalties
prascribed for the offanse of wiclating 841(ay.

ME. DUMONT: MWell--

331 QUESTION: I can read you #41({a) and you can't tell me what penalby is
prescribed [or that.

ME. DUMONT: Well, witch respsct--

QUESTICN: You have to go down to {b) to figurs it out.

ME. DIOMONT: Wich respect, I can, because what I1°11 say 1k, you leok dowvm Bo
{b), which prescribesa the psnalties far tha offense defined in (a}.

QUESTION: Fine I‘m willing to accept {b). Then {b) becomes part of the
offenge . '

MR, DUMOMT: We disagree about thatr.

QUESTION: Thar'e fine.

MR. DUMONT: We digagree abour that, obviously, amd our analysis ia that
841{a) defines an offensa which is complere once the jury finds chat you have
diatributed or menufactured or pogssaaed with the intent ¥ controllad
saubetance, and it's true they--in a substantlve counc, then in che nature of
chings they will have to find a contrelled substapce involved.

T would point out, as came gut from some of the guestions, Ln a conspiracy
affense that's nat at all clsar, Thare are certainly coospiracies for which
you could be charged and which you could be found guilty whers youo would have
ng ides what the type of subatance involved wag.

w34 Mow, T grant you, that will give rise, in those cases, 1L they acrtually
happen, to sktrange sentencing issues under both 841(b) and under the
guidelines, bersuss it‘e not clear what you do with something whers you really
ﬂnn;; know evern what type of drugy was involved, but the fact ia the conviction
would- -

Copr. (C} Weat 1998 Mo Claim to Qrig. 1U.5. Govt. Work
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QOESTION: You apply the minimum. I think that's an eagy angwer, 1en’'t 1k?
It’s up Eo Lhe Cavernmment to prove whatever 18 necegsary Lo prove in order to
impoge a penaley and if you gan't figurs suk what it was, the most you can
impope ig che minimum, I would assume. Whabt's hard abouk that?

MR. DITMONT: That's a potenkial answar to that guestion,

CUTESTIOR: IE seams to me ic's the only answer. The hurden's on the
Governmene ta establish what neede to be established to impose the penalty,
isn't ie?

MR_ DUMCHNT: Well, for pregent purposes my point would be, we would establish
that at sentencing to the judge, and che conviction would be walild.

Bvan ifF it werse true that we conld nor impoRe a term of irmpriscoment, the
rmanvictcion, the ppecial assessment and the record and sc on would reflect &
ponviction for a felony, and charp feleny would be defined by B4l(a). It would
have noching to do with 841 (b)) .

3% a41(b} has bt do with prescribing the genalkties that are approprilate
undar particular circumstances for viclations of 841(a).

OURSTION: #nd if you commit the offense ol conspiracy you perhape under one
view would aimply be subject to the risk of being eentenced based om whak the
congplracy turned up and the judge says, it's 5 grams, or 10 grams, or
wHhar swer,

MR. DIMONT: That's absolutely right, and our point here 1, when you move
into the realm of conspiracy--pow, 646 cbviously covers a wide range of
diffarent target statutesa and so on, and in thip partioular case we're dealing
with B46, refarring tc B4l aF the object statufe,

We think it's fairly clear that what Congregs would have inrended hercs i whe
you are convicted of Conspiracy to violake B4l what happens iz the ijudge at
santencing legke atb the complex of offenee conduct involved in that congpiracy
under very traditional Finkerton-type couspiracy vicaricug--

OOESTION: May T interrupt with just one guestion to e gure--what if, in thi:
cage, inaread of a general verdict you bave a gpecial wverdice and the jury--a
whoale gtream of different alternacives, and tche jury found not gullcy as cto 9
cuk of the 10, but on one thay +31§ said he was guilty of conspiring Lo
distribute 5 grams of powder, and thats all. _

Under your view, could the judge naverchelesg sentence--che judge hasg a
different view of the svidence. Ha thinks he rteally commitCed 100 kilograms o
crack_. That's the judge’'s view. The judge could nevarthelsss sentence oo the
bagis of hig view of the evidence even in the ¢conspiracy context.

MR. DUMONT: Well-- -

QUESTIOM: With sperific findings.

ME_. DIMONT: I would say particularly in the comspiracy context--in the
canaplracy context, the answer is clearly yeg, because as long ag the
conviction i wvalld, everything elpe 13 a sentancing factor and, as the court
Folinted gut in Wacts, che difference in standard of proof makes a huge
difference Chere, bhecauss all the has said by declining to convict om the
other counts is they weren‘t econvinced Beyond a4 reasconable doubt, but there’s |
big range thers batweén that and preponderance of the evidence whearse the court

Can_opsrabe.
ow, what I will gay is, it's a harder case if you have a substantive--a EBel
of substantive distribution cocunts and the jury acguits oo several bub conviot:
Copr. [T} West 1988 No Claim to Orig. U 5. Govt. Work:
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