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John Gregory Larobros
Reg. N0.00436-124
U. S. Penltentiary Leavenworth
P.0. Box 1000
LeavenworEh, Kansas 66048-1000
USA

C],ERK OT TTE COUNT
U.S. Court of Appeals for the Etghth Clrcutt
Thooas F. Eagleton U.S. Courthouse
111 South 1oth Street, Roon 24.329
St. Louls, Missourl 63102
TeL. (3r4) 244-2400
Webslte: rsyr.ca8.uscourtsrgov

I'.S. CERTITIED UAII, NO.
7010-0290-0003-5485-4349

RE: JOSII GREGORY LAUBRoS vs. USA, No. t2-2427

Dear Clerk:

Altached for FITING 1n the above-entltled acllon is copy of my:

1. IISUPPIEUENTA], MolfoN To INFoRM CoUR! oF NEw RE]-EVANT PUB],ISHED HoI-D]NG
T']IAT CONTAINS PERSUASIVE VAI,UE ON THE ONLY ISSUE IN fiIIS ACT].ON -
U.S, CoURT 0F APPEALS FoR TIE NINTI{ CIRCUTT Appl,y LAELER vs. COOPER,
r'r2 s. ct. l3/o ()01?) AtiD M.sso,Jqi vs. FRyL, 132 Sl-at. I399 (2012)
RETROACTIVELY.II

Please serve the U. S.

Thank you ln advance

Attorney copy of

Ior your contlnued

thls rnotlon via ELEGIRONIC UAIL.

support ln rhls matter.

CERTIFICATE OF SERVICE

I JoHN GREGORY I-AMBRoS certlfy that I nailed a copy of the above-ertlrled motion
wlthin a stanped envelop r{,lth the correct posrage to the followlng parties on
OCTOBf,R 17, 2012 fron the U.S. Penirentlary Leaverworth nallroom:

2. C1erk, U.S. Court of Appeals for rhe Elshrh Clrcuit, as addressed above.

gory Lambros, Pro Se

egory l-ambfos,



I'N]TED STATES COI'RT OT A}?EAIS
FOR lXE EIGETE CTRCMT

JOf,N GREGORY ]-AUBROS,

Petltioner - Movant,

IINITED STATES OF AUERICA,

Respondent.

cAsE NO. 12-2427

DISTRICT COURT FOR IXE DISTRICT OF
IIINNBSOTA - Crtuloal No. 4-89-82

ATFIDAVIT EORU

StrPP]-M.IEIIIAI, }IOTION TO f}IIOR}t COURT OT NEW REIEVANT

PIIBLfSEED HO]-DT.IIC TEAT CONTAINS PERSUAS]VE VAI,UE ON TTE

ONLY ISSUE IN TEIS ACTfOI{ - U.S. COURT O} APPEAIS IOR TEE

NfNrE CTRCUfT A??IY LATLER vs. COOPER, 132 S. Ct. 1376 (2012\

AND l,[ssoURI vs. rRYE' 132 S. Ct. 1399 <2012) RETROACTIVEIY.

Petilloner JoHN GREGORY LAMBROS, Pto Se, (hereinaftei "Movant")

vould like to share the Septenber 28' 2012, publlshed opinion by the United

States Court of Appeals for the Ntnth Clrcuit, TYRONE W. MII-ES vs. MICHAEI,

MARTEI,, WARDEN, No. 10-15633, which held that LAILER vs. COoPER and MISSOURf

lt!-:_l3II appLy RnrRoActIvEIY:

"Thls case flts squarely between LAFLER and FRYE. As ln
LAII-ER, a habeas case subject to AEDPA 11ke thls one, rthe
favorable plea offer was reported to the cLlent but, on
advtce of counsel, was rejected.i !!M3, I32 s. Ct. at
1383. (Footnote 3) And l1ke IIIE, rafter the lplea] offer
lapsed lhe defendant stl11 pleaded gu11ty, but on mote
severe terms. r Id. (Iootnote 4)rr

Foorrote 3:

"In LArLER, the Court held that STRICKLAN-D is approprlatercLearly established federal lawr to apply to clailos of
ireffectlve asslstance of counsel ir plea bargalnlng, even
when the clalm relates to a foregone plea, See, LAFLER,
132 S.Ct. at 1384. BY AI?IYING TEIS EOLDING IN I,ATLER, A
EABEAS PETIT]ON SIIBJECT TO Af,D?A, TEE COURT NECESSARI],Y ruP]-T.ED
TEAT TE]S EOIJINE A?P],fES TO trABBAS ?BTfTfONERS IiEOSE CASES ARE
AI,READY FIIIAL 0N DfRECT RnVIEgi 1.e. IXAT Im EOIJIING APPI,IES

emphasls added

1.

RXTROACTIWLY. . . .



See, MILES vs. I4ARTEL, No. 10-15633 (9th Clr., Septenber 28, 20t2) (pa4e tt9t7
wilhln OPlNloN of U. S.

ALSO SEE ATTACEED: ETEIBIT

the Nlnth Clrcult held 1n

Courtr s recent dectsions

Court of Appeals Nlnth Clrcutt TTPUBLICAIIONii

A (Pases 11903, 11906, 11907, and 1I9I7.)

MILES vs. }IARTEL, "Followlng lhe Unlted States Supreme

IACTS:

1. July 23, 2012, wlth1r the TTUNITED STATES RESPoNSE To DEIENDANT, s

APPLfCAT,TON TO I,]LE SUCCESS]VE SECT]ON 2255 HABEAS PETIT]ONi., 1n thls above-eEt1tled

action, lhe government srated the following !o thls Courtl

dlslrict court's denlal of M11ers petllIon for habeas corpus and remand to the

dlstrlct court !o hold an evldentlary hearlng on Milers clatms.rr Id, at 11907.

a. Page 8: "The only Court of Appeals to have examlned

whether LAIT-ER or IRYE apply retroactively held they do not.r'

Thls 1s not true.

b. Page 10: rrAccordlngly, this Court should dery Lanbrosr

request fot leave to file a secolrd ot successive habeas corpus

notlon because he cannot make a prlna facle showtng that IRYE

and LAFI,ER constltute ra ner* rule of constttutional 1aw, made

in LAIIER v. COOPER and MISSOLRI v, ERYE, we reverse the

retroacEive !o cases on collateral revtew by the Supreme Court,

that was prevlously unava11able.I'

Movanr Lambros has nade a "?RIMA FACfE sHowING THAT FRYE and2.

I-AFLER" i6 retroactive to habeas corpus notlons subject to the AEDPA (Antlterrorlsn

and Effeclive Death Penalty Act of 1996) and the U.S. Court of Appeals for the

Ninth Clrcult has supported same wlthin MILES vs. MARTEL. See, Page 11917, IN 3,

attached (rrBy applylng thls holdlng ln LAFLER, a habeas petltlon subjecE to AEDPA,

the Court IU.S. Suprene Courll necessarily tnplled that thls holdlng applles to

2.



habeas petltloners whose cases are already f1fla1 on direct revlew, 1.e. fEAT

ITE EOIJII{G AP?LIES R.EfiOACTMLY.TT (emphasls added)

3. Movant LaBbros August 10,2012, ",..
Response to Defendantrs Appllcatlon to I11e Successive

offered additional cases lhat have applted LArLER and

pases 17, 18 and 19, Parasraph 27(a) thru (d).

CONCI,USION:

Response to Ufl1ted States

Sectlon 2255 llabeas Petltlonrr,

IRYE retroac!1vely. See,

4. Movant Lanbros lncorporates Rule

C1vi1 Procedure and incorporates all fi11ng lrlthll!

filed'ln chis above-entitled action.

5. For all the foregoing reaso[s, Movant requests lhls Court

vacate Movantt s convlctlons and sefltences 1n Counrs L 5, 6, and 8.

6. I declare under peflalty of perjury that the foregoing is lrue

and coirecr pursuanr !o Tttle 28 U.S.C. Section 1746.

EXICUIED ON: october 17, 2012

Lambros, Pro Se
Reg. No, 00436-124

io(c) of the }ederal Rules

this motlon that have been

of

U. S. Penltentlary ]-eaverlworth
P. O. Box 1000
Leavenrorth, Kansas 66048-1000
USA

Webslte: wr,n. Braz llBoyco t t. org

3.



}-OR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

TYRoNE W. MTLES,

P e t it ia ne r -A pp el I dnt,

v.

MTCHAEL MARTEL, Warden,
Respondent-Appellee.

No. 10 15633

D.C. No.
1:08 cv 01002 JF

OPINION

Appeal fiom the United States District Coufi
for the Eastern Distdct of Californi.i

Jeremy D. Fogel, District Judge, Presidhg

Argued and Submitted February 15,2012
Submission Vacated February 21,2012

Resubmitted September 28, 2012
San Frenclsco, California

Flled September 28, 2012

Before: Procter Hug, Jr., Betty B. Fletcher, and
Richard A. Paez, Circuit Judges.

Opinion by Judge B. Fletcher
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I l90a) NhLEs v MARTFT

(OU\SLf

Michael S. Romano (argucd), Susannah J. Kulson (Ccrtilied
Law Student). Mills Legat Cliiic of Stanlord La$. School.
Stantbrd, Calilornia, tbr the petitiorer-appellant-

Kamala D. Har s, Attorney General of Calilbmiai Michael P.
!-alTell, Sellior Assistant Attomey General; Brian C. Sniley,
Supervising Deputy Attomey Geteml; David Andreu,
Eldridge (argucd). Deputy Attomey General, Office of the
Califonia Atromey (;eneral. Sacramento. Califorlia, lor the
respolldent-appellee.

OPINION

IJ FLETCHIIR, Circuit JLrdge:

''lclrllnln.rl justice toclay is for the rrost pafl a svstem t]1'
pleas, not a system oitrials. . .. [T]hc ghi to ader:ludte assis-
tance ofcoullsel cannot be defined or enlorced without takins
cccount of tle central role plea bargaining piays in sccurini
cor"ictror. . rJ ('e,cr'l 1rrg \et tctce\." l-,1.,, , -,1-,:.
132 S. Ct. 1176, l38E (2012). Because of'[t]he reatity [ ] thar
pleir biugains have become so centlal to the adininistration ol'
the criminal jLLstice svsloln . . . ," Ma.soz/rl y. /+1,e, 132 S. Ct.
1399, l,+07 (2012), thc Supreme Coufi recently recoeni/ed
'I'r.r rhc S'^tlr Ar re.]d r'(rt ri!l.r o i. ,.r.el "<r.er o, o rhe
plea bargaiting process. Du ng plea negotiatjons detin.lants
are entitled to the elfectivc assistance of cunpelent coruNcl..,
Ltfier. 132 S. Ct. al 13134 (intel]lal cllaliors and quotation
nerks onritted); see dl'o l,'rfe, l l2 S. Ltt. at 1.+07.

Petitioner nppellanl lyrone Wayiand Miles (,.Miles,')
claims that he reoeivcd inellectivc assistance ol counsel dLIr
rng plea bargairiDg pl'occss. He alleges thal coLrnsel a.lvised
hirn to reject a llea oller ol six years imprisonment $,ithoul
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aler'ling him that he was being charged with a crine that
would qualif), as a "third strikc" under Calilomla law. He
later entered an open plca and was sentenced to a thlee strikes
sentence of twcnty-five yeal.S to lile iD prison. Wjthout glant
ing an evide[tiary hea ng. the Ca]llbmia Supreme Court
summarily dcnlcd his slale petition lor a writ of habeas cor
pus. Followirlg the United Stetes Sufleme Court's recent
C<ii,.or. r, l.f , ,,.7, ir o l/,.,.... / t ".r('ers( lnc o,s.rrc L^Il \ n r .l -. V l. . pir lio ,r, (-
habcas corpus and reiDand to the districl corrrt to hold an evi-
dcntlary hearng on Miles's clai1rls.

1

Nliles grcw up in Hanlbrd, California. IIc is a Navy vetercn
who deployed to the Persian culi linee times, including drLr
ing Opcraliorl l)eseft Stolm. He rnarried and had his first
child while in the Navy. During that time, however, Miles
began to exhibit signs of depression, aluiety, and substance
abuse. He received an honolable disoharge and returned with
his lamily 10 Hanford, rvhere his substance abuse and depres
sio wor-sened. As a rcsult ol his dlug addiction and erratlc
behavior- Mlles's rvile left him and retLuned with their child
to hcr lamily in Virgroia.

ln 1991, while Milcs was under the inlluence of drugs and
alcohol. somc of his ftiends asked hiit to act as a lookout
while Lhe) robbed a store. Five days later, Miles acted as a
Iookout to a second robbery. The police caught Miles, and he
was chalged lbr his invoLvernent in the robberics togeiher,
under-the same case numbel. Miles pled guilty and seNed
three ),eaN in prison.

Aftcr lris ielease fiom prison, Miles moved back home to
Hanlbrd and lived next door to his parellts. He worked va -
ous jobs and had two morc children with lris girlfriend. Miles
also renained addicted io methampheiamine and committed
several mlnor crirrinal ofienses. Milcs's substancc abuse
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sel. Delendants rnust also demonstrate a reasonable
probability the plea would have been entcred without
the prosecution canceling it or the hial coLLft reflLsing
to accept it, . . . [and] that the end lesult ofthe crimi
nal process Bould have been mole lavorable . . . .

ld. at 1,409. The Courl remanded to the state courl for it to
detemine lf Fryc could slrow prejudice, especially in light of
his intcrvening ancst for the sarne offense whi]e thc cunent
charges and plea of1'er wcrc pcndjng 1d. at 1411.

C

This case tits squarcly betwcen l,a;fler a]I,d Frye. As nt
a.rller, a habeas case subject to AEDPA like this one, "the
lavorable plea olfer lvas repofted to thc client but, on advice
of counsel. was rejected-" Lafler, 132 S. Ct. at 1383.3 And like
Ff,e, "after the [plea] offer lapsed the defendant stlll pleaded
guilty, but oo more sevete tenns." -Ll.4 Applying clearly estab-

1tt1 Ldler, rhe Court held dral SriclL,rl is the appro! ale "clearly
established lederal law" Lo apply ro clains of lrelleclive assistaDcc of
counsel in plcd bdrg!ining, elen uhei the clairn rclatcs to a aoregone !lea.
S." L,del, ll2 S. Ct at l3E4 By applvirs this lroldirg lnIal.r, a hrbcas
pctilion subjecr ro AEDPA, the Coun ueccssarily implied thal this lioldiDg
.r.iie, ro I b(r D(ri..,:, sh ,i\ , n.,l , . r..
glEI; 1.. lirar &e hoklirs applics rctroactilg[ 1]ris holdurs is also con,
sistenl wilh our prior cilcLrit precedent that applicd Slrl.[/.,]d in the piea-
barg.iniDg context S.. e9,,\trtur, 3j0 I..ld at l05l--\l (appl)-iDg.Sr.i.i
[,,, 10 a lorcgoDe plea bdrg!i]r): Tnrtu t a'nldetur,281 F-ld 1J51,

879 80 (9tlr Cr 2002) (ciliDg r,.r/.-, dnd llill v Lockhttt.1llUS
52 (1985))i U/?l/e.l/Sn.J I ttldil..k. )0 f.id 1,158, 1465 66 (9r1r Cir
r994)

oThe fistrict court, ruling s,ithoui dre bcncfit of |-dlet atd F|l.,
rciected Miles s habeas clatrn bascd on a lack of consritutioral infimrity
ir his subseluclt guilly plea But based on Ial./ xnd F,,r,e, neiiher a rial
frcc of conslitutional tlau nor a yoluntary ard iDlelligcDt guilry plea
"wipes clclD any dcficienr peribrmance by dcfcnse counsel durnig ple!
bareainnrS. ad€l, l12 S. CL. al LIES (iiscussing a subscqu.nt n.ial)i.rce
l'rr,., 132 S. CL. al 1,r05 08 (liscussnrs the applicarion of trrt/d,.1 where
rlie defeDdant subscquently pleads guilry to Iess tavorablc tcmrs).

( *-'
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