CERTIFICATE OF GSHEVICH

LAMERDS wa. U.5.A., CITIL BO. 95-C¥-78 {Indge Ragenham): Criminal Ra.
A-B9—{TR-EZ(5)

A FILIRG:

_ I bereby state under the penalcy of pertury that a trus and correct
copy of the Foallowdng:

i, FETITIONER LAMBROS' RESPONSE TO QCTOBER 19, 2001, "GPRISITION OF THE UWITED

STATES TO FETITIOKER'S MOTION TD VACATE ALL JUINMENTS AND ORDERS.™ Dated: Eovember
9, 201,

b. Exhibric packagea: A; B; C; amd D. All Dered: MNowesber 9, 2001.

wae served on tha follewing thiz  13th day of Sovesber © . 2001, vim T.5. Mail
through the 0.5. Penitentiary Leavenworth mallroom/legal mailbox, to:

L. CLERE OF THE COORT
Digtrict of Minnesota
OU.5. Federal Courthouse
318 Horth Robert Streat
Er. Peul, Hinneasts 55101

0.5, CERTIFIED MATL. Wa. FKIE-0320-0003-1596-6&36 - EFTIRM RFCEIFT RESCESTED
Ope (1) sriginal and one {1) copy¥ for FILING.

2. .5, Artorney's Qffice
Metrict of Minnegaka
T.5. Federal Courehoige, Suies 400
300 Souch 4th  Street
Mlunkapolis, Hinneadta 554lh

3. IMTERNET RELEASE T0 ALL "BOYCITT BRAZIL" SUPPORTERS ARD HUMAN RIGHTS GROUPS
GLOBALLY FOR REVIEW, OCMMERT, AND RELEASE. Wab sits: www.brarilboycott.org

4. Lambros famlly members.

N
GTEEOTY Lambros
Reg. Ho. 00&36=174
U.%. Fenltenflary Leaveoworth
F.0. FBox 10}
Leavanworth, Xansas O8043-1060 2 USA

Web sita! www.brarilboycott.org
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INITED STATHEE DISTHICT OODOET
PISTEICT OF MINNESOTA

JUEM CERECGOEY LANEROS, *
CIVIL FLLEI RD, 99-28 (RER)

Fetltioner, *
Crimimal File Mo. 4—A9-BZ(0(5}

va, L
) AFFIDAVIT TDEM

TEITED STATES OF ANERICA, * .
JAMEZ M. ROSENBAIM, 0.5, Diastrict Chisf Judga.
Beapondent, *

PETITIMHEE LAMBEDS' ™ OCTOBIR 1%, 2001,
"HPPOSITION OF THE UNITED STATES TO FETITIOMER'S
MOTION TO VACATE ALL JUDGMFNTS ARD ONDERS.™

CTHES HOW, Petitioner JOHN GAEGDKT LAMPROS, Pro Se, (hersioafter HOVANT)

in the sbove-soricled action, stating in AFFIDAYIT FOEM, cppositicn to the Jctoher

19, 2001, "OPPZSITION OF THE UNITEL STATES TO PETITIONER'S MOTION TO VACATE ALL
JUMMENTS AND ORDERS."

JOEN GREGORY LAMBROS dtcl;rts under penalty of perjury:

L. Movant LAMEROS denfes each sand every waterial a)legacfon contalned
in the abovewsntitled pleading dated October L9, 200Ll,; by Jeffrey 5. Faulaen, Asst.
U.5. Attorney and Thomas B. Beffalfiogar, U.5. Attorney, axcept ad hepeivafiey
way be expresged and gpecifically admdeted.

2. The governmenty' GPPOSITION datad Oceoher 15, 2001, states this

L]

Coure lacks jurisdiction and requegts this Court to summarlly diemies Howant's
actlon. The governwent further gupports thi=s argument in one {1} pRregraph oo
ragu ome (1} and cwo (2}, by scating:

"Although Lamkrog' motion purpocts to be browght wmder RBule
Gi5){6) «f the Federal REulea of Ciwil Procedure, it must be
treabed as a petition pursuant to 28 0.5.C. § 2255 ion that

Lambron 13 collaceralls attacking his conviction and sentence.
Z.4-, BOLDER ws. ARMONTROUT, O3 F.id %6 (8th Cir. 1993} BLAIR
va., AFRMOWNTROUT, 976 P.24 L1130, L1134 {8th {ir. 19%2}; T.5. va.
ARRULD, 20401 WL 43564 {D.Mion. 2001}. As showm below, becauge
chio Ll & succesalve seckblon 22%5 perition for which Lamwbros has
aot obraited Court of Appesda pertlssion Ea file, thia Court lacks
Jurisdiction and the petition should be summarily dismiseed.'
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THE GOVEREMENT FAILS TD USDERSTAND THE LAN IT QOUTR: TO YHIS CCdTET:

3. The povernment quotes BILDER ves. ARMONTEOUT, 983 T.21d 98 (&th

Clr. 1993). First, BOLDER Is a State of Migasouri priscper that is under a seuotencs

of death Eor a gnirdey at the Mizgourd State Penltentiary snod 1e appeallng thae
district court's denial of his Fed.R.Civ.P. Rule &0(b}{6) pleading. The Court
states the pleaditiy i belsg treated ag the equivalent of a gecaond petition for a

writ of habeas corpus,; and reforences BLAIR vz, ARMONTROUT, 976 F.2d 1130, 1134 (8ceh

Cir. 19913

L. Mowant reviewsd ELATR ve. ARMONTEOUT, 976 P.Z4 1130 (Bth Cir. 1992].

The case clearly staces BLAIR appealad frow an order of the district court denying

habeas corpus telief uwoder 28 U.5.C. $2254 (1988}, and his motion fot relief from

judgmen: wnder Fed . B.C1+.P. B0{hI(B). The district coutt denied BLATR'S ¢laims as

uccesslve because the claims wera TeRieed io BLATR'S first habeas petition, and thua,

procedurally barred. The Eighth Circult offerad little or no explaoation in support
of thelr reaconing. Their ocpicion depends largely on conclusory statementa and

clitation o the Eleventh Circult.

WHETHER 4 MILE 60(b) MOYTTON 15 & SECOWD O SOOCEEETVE FETTTION:

5. oo June &, MM1, the Second Clreult Court of Appeals revlewed

the Eighth Circuit Court of Appeals decleion 1o BLATR ve. ARSONTROUT, 976 F.Z24 [130

(8Eh Cir. 1982) and DISAGATED WiTH THEIX BOLDIWE. See, BODRIGOEL va. MITCHELL,

252 F,3d 191, 199-200 and fn.2 {2nd Cir. 2001). BRODRIGUEZ, at [9B, held "We oow
rule that 8 motien wnder Rule G0(h) Eg wacate & judgment denying hebeas 1y net

a second or successive habeas peritlon and showld cherefoye be breated a5 any other
motlon under Bule &0¢b}." The 3econd Circult further stated lo RODRIGUEZ:

"Wa are aware that the majority of circuit courts that have
consldersd thie iesue have held that a Fule AO(h) motiom to
varcpte a4 judgment denying habteas slther must or may be treated
A A geccod or succesBlve habegs petliiom. These courts, how-
e¥er, have affered little explanation Iin =zupport of thelr rea-
ogning. Their opindona depend largely oo conclusory atatements

2.
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dpd clitations to gne anotheg. [Po.? offers an overview of
caszd the vourt reviewed fncluding BLAIR] Lo our view,
bettar reasons support the concluslon that a Rule 60(b)
moticn to vacubs a judymeoe denying habeas Lo netb &
gecond petlticon wnder § 2244({b).™

ez, RODATCUEZ we. MITCHFELL, 251 ¥.34 191, 199=200 (2nd Cir. 20401).

WHETHER A RULE 60{L){6) TRCP MOTTOM MAY AR AFFECTED XY CONVERSTION QR
RECHARACTERT ZATTON

b. Mowant ocbjects to the governmants requeast to have hia "WOTION TO
VACATE ATL JUIMMFNTS AND ORDEHS BY UNITED S2TATES DISTRICT COURT JUDGE R0ORERT &.
RENMER PURSUANT 10 RULE 60(h) (6] OF THE FEDERAL RULES OF CIVIL FRUCEDUEE FUR
VI0LATIONS OF TTTLE 23 U.5,G.A. § 455" be treared a2 & petition pursuant co 8
0.5.5. § 2255,

T. The Suprept Gourt clearly sddtessed this gquestion when it decided

thar telief 1s available uoder Bule O3(b} when viclaclonns of Titla I T.5.C.5. Fas5,

diequalifies a federal Judge, when the viplatioo is oot discovered uatil after the

Judgwant hes become f£inal. See, LILITEBERC ws. HEALTH SERVICES CORP., 100 L.E4.Z24

255 {1988). The LILJERERG court stated:

"Section 455 does mat, om 1ltas own, authorize the recpening

of eloped 1itigation. Hewever, A8 rospondent and Courk of
Appenala recogonlzed, PFedersl Bule of Civll Pracedure (b}
provides a pracediurs vherehy, in appropriate cases, & parcy

may he relieved of a4 fimal judgment. In partisalar, Bale
G0{¥}{6}), upon which regpondent reliep, grants federal courta
broad suthority o relieve a party from o floal judgment "upon
such Cerme #x are Just," ptrovided that the mwotion ia made within
a rensonable Cime Aatid 1o not prewoised oo one of cha grounds

for relief emmeratad in clauses {bI(l] through (bi{5}.

F n u L]

Bule 60CEI(6) rellef 15 accordlvogly ueither categorically svallable
ner categerically unavallable for ALL ¥455(a) YIOLATIONS. We
couclude that in determining whether & Judgment should be vacated
for a +iolacion of $455{a), it 1u appropriate Lo conelder the rigk
of dinjuetice to the partias 1o the particular case, the risk that
the denizl of relief will produca iunjustice fn other cases, the

riek of wpdermining the public's coofidence in the judicial process.
Wa mist comtiouously bear in mind that "to perform Lta high fupectiop
in the best way "joetice suat setiafy the appearance of justice.'"

J.



The problem Bhowever, i3 that pewple who have oot served
o Ehe Bench are gfcen all too williong to indulge
suapleions aod doubte concerninog the integrity of judges.
The very purpose of $455 1s to promote canfldence 1o the
Judiciary by aveiding even the appearance of impropriety
whenever possible. See, 8. Rep. No. 33=419, at 5; HRE Rep
Ho. 93=1453, at 5. (emphaesiz added)

Quotlog, LILTEEERG wa. HEALTH SERTICES fogRi., 1Q0 T..ed.2d &5L, ATS—A75 {L1983%

2. The Serend Cf{ecwit has keld that "[A]E least until it is decided

whether a movast's tight to bring & future petition ta vacate sentence can he affmcted

by a LONVERSION OR KECHARACTERTZATION of 2 motlon made under some other rule as be-

liog under the segtute providisg for motiona to vacate, distrdct courts should nob
vndertake such BECHARACTERIZATION wolesas {a} the movant, wirh kuowledge of the
petential adverse congegquenced af such recharacterization, agrews to bave the mokiep
B0 RECHARACTERIZED, or [(h) the court finds that, motwithataoding ite dealgnakicn,

che moclon should be congidered 4 motion to veeats becauns af the nature of the velisf
gought, snd cffers the movani the opportunicy to withdraw the motion rathar thanp

have 1t 8o recbaracterigzed, 26 D5CA § 2755; Ped.Bulea Gt.Proc.Bule 12(hL3(27, 1R

USCA." Gee, ADAMS we. VW.5., 155 F.3d 582, Head Note 1 {2nd Cir. 199%) (Pro Se

Defendant filed aod lavuked Fed.R.Crim.P. 12(B)(2} within & motion that the Mstrict

Court congtrued puryuant to 28 TS5C § 2255). #ee glyo, 0.5. ve. DITTRICH, Griminal

Mo. 95=-88, IN THE B.5. DISTRICT COURT FOkR THE SOUTHERN DISTRICT OF 10WA, URIER dated
and Filed Uecexbar £, L9398, by TU.8. Judge Chatrles R. Welle, who stated om page & & 9.
"[1] oagree thar the Anti-terrorism and Effective Death Penalty Act of L5996 (AETIPA}

cagtd 4 pew light upon the district court's practice of RECHAYACTERIZING a pro se

litigantys motion undar some other provision [Bule 33)] aa a sectlon § 2755 motion.
This pravicusly harmlesa prackice may now bBe harmful to a licigent because the AEDPA
limits the courts abllicy to heay SECOND OR SUCCESSIVE §2755 MOTIONS. DHretriech's

wmotlon for a oew trial [Emle 33] SBOULD NOT HAVE BEEN TREATED AE A SECTION 2255

HUTION and therefore shoild oot have been subject o & certificate of appemlabilicy.”

S
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g. In the Souchetn Pizeeier nf Florida, the Diatrice Court allowed

the f1ling and suthorization of a Faderal Rule of Civi]l Procedure £0(h)(6) Motion

felluwing ¢onviecions of defendants whe moved for naw tzial om grounds thac Judge

showld have RECUSED HIMSELF, 28 USCA & 455, due to the judge’s past service as tha

Director of the United States Marahalg Service aod investigetion ioto his Tole 1o
conepiracy to fake bribes. The defendant motion for a pew trial was granted under

Fed.R.C.Fro. 6O(b){6). See, U.B. vy, GARHUUDZ, B6D F.Supp. 1574 (S.0.Fla. 1994).

11, Movant sgaim DBJECTS to Che goverrments request o have his motion
under Rule EO{b){A} ko be treated as a petitlon pursuant Toc 2B TEC % 2255, &8 the
Supreme Courk hag directed all such rellef of viclatlons of Title 2B T8CE § 453,

to be filed under Federal Fules of ¢ivil Procedure &Q{b}(6).

EBOMILD MDVANT LAMBROS BE FREE TO MOVE FOR BELIEF RASED (M ERBORS THAT
TRANSFTHED TH THE JIRNRSE  OF  LESENTERCIM-? -

11. In February of 1997, Tnicted 5tates District Judge EOBEET G. LESNER,
resantenced Hovant LAMBROS on Count Cme (1), as par the Eilghth Circuit Court of

Appealz ORDER in thie criminasl action. See, U.5. vs. LAMBROS, 65 F.3d 9% (#th Cir.

1995).

12. Movant was HESENTENCED DE BOWD by Judge REHBMER. See, U.5. vB.
ALDONADG, 996 F.2d4 598, 599 {(Zod Cir. 1993) ("[Wlhen & sentence has been waceted,
the defepdant {5 placed In the agme positien ae 1f he had never been senkenced.™)

ef. 0.5, va. STRACHAN, No. 97-30004, 1954, WL 32637 (when zentence 13 vacated and

vemabded, remand "WIPEDN THE SLATE CLEAN AND THE DISTRICT COURT WAS REQUIRED TO

SENTEMCE FROM SCRATCH ON A TABULA RASA."), guoting, T.9. we. DeRIGGL, BSY F.5upp.

171, 178-7%9 {(E.p.W.W. LARS].
13, Toder "SENTENCING PACKACE DOCTEIAE,™ which {8 nsually on direct

appaal, EESENTENCING 13 allowed on ALL COUNES following teversal of (HE ou direct

appeal when multicownt coovictilon produces agzragate sentence or " sentencing package.”

See, U0.8. va. DAVIS, 112 F.3¢ 118, 119, Head Mote 3 (3rd Cir. 1997); See also,

5. b -




THAYER ve. U.5., 937 F.5upp. 661, 665—66 (E.D.Mich. 1990]) (applying SENTERCTERG

PACEACE DOCTRINE to RESENTEBCING under § 2255), DAWIS, 112 F.34 at 123,

14. If motion to vacate sentence results o EESENTENCTING, prilacaet
is frem, under Antiterrorism and Effective Death Penalty Act, to move for further
relisf bapad on etrorz that transpired in course of Tesenténcing. 5See, PRATT va.

U.5., 1% F.34 54, 5% Head Wote 13 (lst Cir. 1997).

ATTORNEY OCOLIA F. GELSEL DI0 WOT TKFORM MOVANT LAMERGS AT
OR  FPRBRUARY 10, 1997, THAT 0.3, DISTRICT COURT JUDGE ROAERY G. RENNED
WAS TEE 0.5, ATTORMEY FUE MIPREAPOLIS, MIMNESOTA WROM 1965 THEM 1977,
WH) THVESTIGATED AMD STGNED GETMIHAL IWDICTMENTS SOR THAE ARREST ARD
OONVICTION COF MOVART LAMRGNOS.

15. Frior to the imposition of RESENTERCING, the court's probatico
afftcer condurted an  iovestigation of Movant LAMBRUS and reported €o the COURT
pursuant ta RULE 32(b} of the Pederal Rnles of Crimfnail Procedure, Movant'a

FRIOR CEIMITWAL WISTORY/EECOED. Thie investigation was contained within Movant's

PRESENTERCE ]NYESTIGATION REPORT (®5I) apd was dlaclosed to the V.5, Abbcrpey end
Hovant's cownsel Calla F. Caleml at leasc thirty=-five (35} daye before the February

10, 1997, RESENTENCING, See, U.5. va. PETTI, B0 F.3d 1384, L3B7-88 (9ch Clr, 1396}

{rezentencing raquired because court falled to ensure that defendant and counssl
had adegquats time to read and discuss PSI; failure to do g0 Is not hermless sTvos).
l6. Movant's PAESENTENCE INVESTICATION REPORT (P3I) stated Movant's

prlor coavictions:

a. GCER=3-75-118, with judgment entered oo June 21, 1%75;

b. CR=3=76-17, with judpgnent entered oo June 21, 1976;

c. CR=3=F6-54, wicth judgment entered oo March [, 1977.
Thersfore, Movant's acrtorney Golla F. GCelsel, U.5. Assistant Atcoroey Douglas Feter-
son aod Judpge REMMER knew that Judge AENNER prosecul wd Movaot LAMBROS for all of
filg pricr convicelona, ag Judge BEENHER was the U.3. Atteoymey for the Diatrict of

Minpesotse from 1969 thro 1977.



17. Attarney Calla F. Celgel vepresantsd Movent LAMBROS derimg his
direct appeal freom his original ttial and sentancing. Therefore, Attopney Calsel
was furnighed the FILL TRARSCRIPT/FULL BEECOHD to enable her ko decwrmine whether

plein errgr occurred during Mowant's trisl and senkeneing. See, HARDY va. 0.8.,

11 L.BEd.2d 331 (1964} {It waa hald that the dutles af the attorney appoieted by the
Court of Appeals could not be discharged unléess he obtained the ENTIRE TEANSCRIPT)

18. The ABA STAWNDARTH FOH CRIMIMAL JUSTICE, &4-8.1 {The Defense Funcciom)

{ird ad. 1993), prescribes the minlom duties for Atkarney Geflsel in preparing for

Movent's SESENTENCING on February 10, 1997. Attornay Ceisel was under the duty bo:

a. beccme famildap with sll available sentencing altemmatives,
including the practical ¢conseguenmces of each, 2nd with comunity
or other facilfriss (hat may be of asslgtance {3 devielong an
approprigke senteucelng plan;

b. INVESTIGATE THE FARTICULAR JEDGE'S SENTENCING FRACTICES;

c.  fully expleln to tha cllent the “compeguences of the varipus
dispoaitiony availabla,” as well =za "the pature of the preseotence
invegtigation process. [] 1o particular the significance of atate-
nents made by che accused” durieg that ipvestigation:

d. SEEE TO VERIFY ALL THFURMATION CONTAINED IH THE PAESENTEMCE
REPOET, ANV: "BE FEEFARED TO SUFFLEMENT 03 CHALLENGE IT IF RECESSARY:

«. 'present to the court any ground which will assiat iIn reaching
a proper disposition Favorable to the accused,"” including any favetr-
able fnformation FOT CONTATHMED TH THE IRESENTERCE EEPORT;
Useful dizcugsfons of counsel's responsibdilirdes ar aenténcing {including dfscussisas
of the ARA Stapdards)} may be found dm 0.5. vs. GREEN, 684 F.2d 183, 191-2{5 (C.A.D.C.
1982} (Bazelon, J., dissenting) aemd D.3. vs. PINENEY, 551 FP.2d 1241, 1248-51 {D.C. Cir.

1976].

UNITED _STATES JUDGE EBIMERT . RFANER SIGNED TWO (2) OF MOVANT LAMEROG'
PRIOR COWVICTION THDICTMENTS WREN 6F WAS & U.5. ATTORNEY W 1976.

1%. Mnited Stetes Judpgz Bobert 5. Henner SIGHED twe (2} of Movwant
LAMBROE" past criminel iodictwencs in 1976 when he was the U.H, Attormey for the

Dietrier of Hiomescta. Oo Februarey L9, 1997, Judge REMNYR uped Griminal Indictoents:

! ;.



H. CR-3-75=1278., IMDICTMENT filed on February 13, 1976, See,
KHIAIT A (Movant LAMBRENS' JUME 02, 2001, "MOTION FOR LEAYE TO FILE & SECOND
OF SUCCESSIVE MOTION TU VACATE, SET ASIDE OR COREECT SENTENCE WNDER 28 V.5.%.
§ $233 BY A PRIZOWER 1N FEDERAL CUSTODT" and '"MOVANT'S MEMORANDIM DF FACT AND
LAV IN SUPPORT OF (AFFIDAVIT FORM) MOTION FOR LEAVE T0O FILE A SECDND OR STUCCESSIVE
HOTION TQ VACATE, SET ASIDE OR CORRECT SENTENCE UNDER 28 U.5.C. § 2255 BY & PRISONER
IN FEDERAL CDOSTODY." Exhihir A within che MEMORANDUH OF FACT AND LAW.

b. CR-3-76—i7. INDICIMENT filed on March 2&, 1976, GSes, ZXHIRIT B.
(Mowatit LAMBROS' Jumae 04, 2001, "MOTION FOR LEAVE TO FILE A SECOND OR SUCCESSIVE
MOTIDN TO VACATE, SET ASTDE OR CORRECT SENTENCE UNBER 28 7.5.C. § 2255 BY A& PRISONER
IF FEDERAL COUSTODE" and "MOVANT'S MEMORANDUM OF FACTS AND 1AW IH STPPORT OF
(AFFIDAVIT FORM} HOTION FOR LEAYE TO FILE A SECOND OR SOCCESSIVE WOTIGN TO TACATE,
SET ASIDE OR CORAECT SENTERCE UNDER 28 U.8.C. § 2255 BY A PEISONER IN FEDERAL CUSTODT.™

Exhlibit A within the WFENORANDIM OF FACTE AND LAW.

20, Doitad States Judge Rebert C. Bannar was the U.8. Atforoey for
the District of Minmesoka an Septomber 14, 1976, when Movant LAMBEOS wes indicted
on INDICTMENT Wo. (A-3-7&-5&,. Digerict of Mionescta. Judge Rennar d1id oot aign
this ipdictment as U.8. Attarney, s he requested an Ageistant U.5. Attoroey to
slgm the indictment im Ehe space provwided for the afgnature of U.5. Attorney Robert
G. Renner. See, EXHERIT €. {Movant LAMERDS' Aprdl 06, 2001, "MOTION FOR LEAVE
TC FILE A SECOND OR SUCCESSIVE MOTION TO VACATE, SET ASIDE OX COREECT SENTENCE [NDEE
I U.5.C. %2255 BY A PRIZORER IN FEDEFAL CUSTODY" and "MOVANT'S HEMORANDIM 0F PACT
AT LAN IN STPPORT GOF (APFIGAWIT FUORM) MOTEON POH LEAVE TO FILE A SECOND 0K SUSCRSSIVE
MOTION TO VACATE, 3ET ASIDE OR CORRECT SENTENCE UWNDER 23 U.5.C. $7755 BY & PRISONER

[¥ FEDERAL CUSTODY." Exhibit & within the MEMORANDUM OF FACTS AND LAW.

U.3. ATTORNEY ROKENT G. EEENFE 2ESPOMDED FOR THE COVEREMENT O OCTCEER

S S T — . s S—— ] S sl —

135, 1976, WHEN MWOVAAT AFFRALFD FRIGRE COAVICTIONE TO AFPPREALE  COUET.

21, 0o or about October 13, 1976, T.E. Attorney Boberg G. Reomer waa

E. A,



OH ARTEF in V.5, vs, TAMBROE, 544 F.2d 962, 963 (Beh ¢ic. 1976}, as to Howant

EAMBROS' direct appsal co CEIMINAL TREOTCTHMENTS:
a. CR=1=75-12E;

b. CR-3~7b-17,

U.5. ATNMEHEY BOART . RANNER DELTBENATELY FFRVFRTED THE WILL
OF THE GRAND JURIES IW 1576 WHEW EE DID MOT PRESENT THE CORRECT
PARTTCUIAR FIENENY3 OF THE STATUTES MOVANT LAMERCS WAS OONVECTED  OF.

3. U.5. Actorney Hobert (. Renner, who drafted and/or approved the

drafting of Movant's prieor ¢onvietiot INDICTMENTS:

a. CR=-13=-75—]128:

B. C[B=~3-76-17;

c. CR-3-T6=54.
in 1976, deliberately pervetrted the grend jurleg will in the above thras [
crimioal iadictments, ag Movaot LAMBROS was indicted illegally, as art¢nted to by
the accurate g¢lialms of fntent by the grand jury within the Four carners of the
indictmects. As the grand jury focused wpon each particular alement apd detarmdned
which particular fact and elemsnt ghould b included o the ultimate sccusaticns
within the above—cotitled Indictments for that offense. Rule & raguired the
gracd jury ss 4 body to pazs on the sctual TERMS of Movant LAMERNS' {ndictmenta.
112 prand jury oembere} See, GAITHER wa. V.5., 413 F.2d 1061, 1071 {Ddatriet of
Coluabla, 1969){We are impelled bo this conclusion largely by the constitucisnal

priocipals of BATN, STIRONE, and RYSSELL, which emphasize the right of the ascuded

to be ttled vn 3o indictwent which hix in each material particular been appeoved
b¥ a grand jury.}.

23. ESSENTIAL HLEMENTS OF THE CRTME CHARGED IR THE INDICTMEMT: For

an INDICTHENY to be sufflclent. it must allege EACH MATERTAL ELEMEWT of che offanae;

if it dees noe, LE falle to charge that offeénes. This requirement stems directly
from cne of the ¢entral purposes of an TMDICIMENT, to ensure that the GEARD JUHT

q.
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FINDG FROBAELE CAUZE THAT TEX DEYERDANT HAS COMMTTTED EACH ELEMENT OF THE OFFERSE.

HERCE JUSTLIFYING A THIAL, AS REQUIRED BY THE FIFTH AMENIMENT. ©Gee, T.3. va. CABRERA-

TERAM, 168 F.3d 141, 143 {5th Cir. 1999} (An INDICTMERT'e fallure te chagge an
cifenae constitutes a JURTSDICTIONAL, DEFECT. Because an Indistoent 13 jurisdiceticmal,
gefendants at. any time mey ralse an oblectlon to the INDICIMENT based oo fallure to
charge ap offenge, and che defact is “oor walved by a guilty ples." Id. at 1433 (The
INDICTHENT wuisur+s rhat the GRAND JUEY bas had the opportucity to review EVIDERGE

supporting, and find sufficient cause ta charpe a defendant with, EACHE ELEMENT OF

OFFENSE BEFOHE THE COURT MAY ENTEETATN FPROSECUTION. Only the appearzoce in the
indictment of ALL of the offense’s FLEMEWTIE meats this requirement. Id. ak 145)

4, The EIGHTH CIRCUIT stated thet the failure aof the THOTCTMENT fo

charge that the defendsorf acted EMWNINGLY, THLANTELLY, and WTLLYOLLY wag fatally

defectiva to the govermment's prosecution. Therefore, the Court held chat che
indictment waa Iegally imsufficiest to compy wich che GRAND JUKY CLACSE OF THE FIFTH

AMFRIMYRY. See, U.5. ve. DENMOW, 4B3 F.2d 1092 (8¢h Clr. 1973} ("The cwisation of an

ESSENTIAL. ELEMENMT of the offense from Ehe dindictment 1s macter of substance and mot

form and HISSTEG ELEWENTS CANMOT FROPEALT BE ITWFLIED OE INFELLED FROM OTHFAL ELEMERTS

AND ALLRGATIONT OF THE JMDICITMENT." DENMUNM, 483 F.2d 1093, Haad Note 6.} Alsc Bee,

U.5. wg. CAMP, 341 F.:@d 737, 73940 (8th Cir. 1976} BAMLING ¥s. U.5., 41 L.Ed.2d

590 {197&}; U.3, vs. MILERR, V74 F.2d BB3, BB&=085 (Hth Cir. 19851("[T]ne INDICTMFNT
contalned po assursnce thet the CEARD JUEY deliberated oo the ELFMENTS of any part-—

fcular offenss." ¥d. at BA%}; U.5. vo. ZANGGEH, BaB F.2d 923, 925 (Bth Gie. 1588):

U, &, wa, MOES, 154 F.3d 993, 005 {Blwm Cir. I00L1)("Rather, an INDIGTHENT thac omits

an BLEMENT OF A CEIME 13 structurally deficilent and provides no lawful basis for

bringing anyone to trisl. ¥Failure ta include an ESSENTIAL ELEMENT [N A FEDERAL

INDICIMENT warrants relief gven 1f che povernxent latet praves the ocmitted elameant

at trisl." I_d- at 1005y, U0.5. ws, DLS0H, 26 F.3d 755 {Brh ¢ir. 20010,

MIZGING ELEMENTE TH 1976 THDICTMENTS

19. |l‘| '



CRIMIHAL TMDICTWERT H0. 3-75-124,

25, Criminal INDICIMENT Wo. 3-73-128, flled oo Februyary 13, 1976,
was & forty-four (44} count {pdicement which nemed Movant LAMERDE in Comes 1,

41, 42, 43, & 4. The Pebruary 13, 1976, IMDICTHMERT did not contain the words

POSSESSED and INTEWT in Count One (1) of the INDICTMENT, as to violerlong of
Ticle 2] T.5.C. §F Bal{w)(l): B&A; 952{a); 960(a)1(1); and 963. See, FXHIBIT A
(Fage 14 thru 25). The words MSSESSED and THTENT are NECESSART ELEMENTS TO

SUSTATH A GNVICTIOR in Count One (13,

CEININAL THDICTMENT ®WO. 3-76-17,

28. Criginal INDICTMENMT Mo, 3=268=17, filed an March 24, 1975, was a
twe (1) count IHDTCTMENT which nemed Movant LAMBROS In Coumta 1 & 2, The Mareh

24, 1976, INDICTHRERT did oot contain the words WILLFULLY, INTINIDATES, SPECTAS,

MARTYIME AND TERRITCRIAL JUALSDICTION OF THE OWITED STATEE AND/OF. STATE THE ETACT
mmmmwmmmtm.mmm. MATM,
DISFIGIEE, CUT, FITE, SLITS THE MOSE, EAL, of LIF, COUTS 40T or DISARLES THE TURGDE,
FUTS OUT ov DEETRUTE AR ETE, {UTS OFF or DISARLES A LIMB or AKT MEMREE OF ANOTHER
FIEXH. THRNS or POURS TPOM ANOTHER PERSCN ANT SCALITRG WATER, CONRDSIVE ACID, or
CAUSTIC SUBSTANCE in Counts One and Two of the TMDICTMENT, a3 to wviclatlona of
Title i8, 0.5.C., Sectiocns 111 dmd 114. See, EXATEIT B {Pagea 15 thru 26), The

above liated wotrds are NECESSARY ELENENTS TO SUSTATH A CIMYICTON in Counts Ope and

Two.

CHTHIRAL THDICTMENT W), 3-76-54,

ar. Criminal INDICTMENT Mo, 3~P&=54, filed on Septesher 14, 1976, wag
8 eawef (T) count INDICIMENT which named Movant LAMBROS in Countg 1, 2, 53, &, 5, &

F. [On February 15, 1977, a jury found Movant LAMPRAS gullty on Cowmta &, 5, & 7

LL.



of the INOIOTMENT. Ses, V.5, va. LAMPROS, 564 F.2d 26, 27 {8th Cir. 5771, The

Septembar k&, 1976, THDICTMENT did nat concain the word LWTENY within Count Seven
(71, mer the waord POSSESSION wichin Counta 4, 3, and ¥, @3 to viclatlions of Title
31, U.5.C., Sacciss B41(a}{l}) and A46. See, EXAIAIT C ({Fages 19 thro 23). The

wotds DITENT and POBSESSION arc HECESSARY ELEMENTS TO SUSTATH A CONVICTION.

U.5. DISTRICT COURT JUDGCE RXMMER EESENTENCID MWOVANY LAMMIOS OF FEREIARY
14, 1997, Of COCATHE WOT MARTJUAMA CHARCYS. THE JURY RMMDERED & GERENAL
YERDICT. JUDGE RFNNFR  S@DULD OF  SENTEMCED MOVANT LAMERDS TO A MARLIUAMA
CHARCE .

CEIMINAE, INDICTMENYT WO. 48987,

28. Hovant LAMBEDS was resentenced by 0.5, Federal Judge Robsrt Rennat
od February 10, 1997, on Count One of Crimdnal Indictwent He. 4-B%-87 on Cocaine
charges when the paelr Jury did eec make a SPECTAL FIADING a3 to the alleged type

of dyug Movant was comvicted of, "MARIJUANA, COCATHE, and/or an ungpecified amoumt

of # CONTROLLET SUBSTAMCE."™ Movant LAMARGS aduitted to the recelpt of MARTJOANA

to che petit jury sod tha courc. Therefore, Judge Renner could only gentence

Movant LAMEROS to MARTIUAMA noc COCAINE. Sees, U.5. ve. HICHOLSOM, 231 F.3d 445,

446, 5A8, 4%, 654, and 455 (Brh Clr. 2000)(REEHEARTNE DENIER). (We held in 0.8,

va. RATTIER, char, where a JUEY rvendare 3 GENFRAL VEADICT thet may rest on any of
geveral alesrnative Factusl findings, the cowrt "ghould sentence the defeadsnt on the
ALTEENATIVE THAT TIELDS A LOWER SENTENCING EARCE." Id. at 434).

Z9. Movant LAMBAOS wag resentanced by Judge Renner on February 19, 1997,
on Count dme of Criminal Indictment Mo. 4=89=RZ to #m emount of & controllad
substapce that was oot ptoved heyond 8 resscmable doubt by a petit jury.

30. Movent offera gupportiog evidence in affidavit form aa to the
legal theory and supporting documents for paresgraphs IH and 2% in EXETRET D

("MOTION FOR LEAVE TO FILE A SECOND OR STCCESSIVE MOTION ED VACATE, SET ASIDE OR

11. 1‘5 .



CORRECT SENTEWCE THMDER 23 7.5.C. § 2235 BY A FRISONER IH FEDERA. CUSTODY. Dated:
June L&, z001" and "MOTANT '3 HEMGRANDIM OF FACT AND AW IN SOFFORT OF {AFFIDAVIT
FORM, MOTION FOR LEAVE TO FLLE A SECOND OR SUCCESSIVE MOTION TO VACATE. SET ASIDE
O CORRECT SEMTENCE UNDEE I8 0.5.C. § 2255 BY A PRISONER IN FEDERAL CUSTODY. Dataed:

June 18, 2M1."} The legal theory for PARACRAPH 2B 13 affaered within pages 16 chiw

26 io the June 18, 2001, MEMOAANTOM OF FACT AND LAW. The legal theory for PARACRAPH
29 18 pffered within pages 26 thru 30 im the Jume 18, 2001, MEMOBANDUM OF FACT AND

LAW.

RETROACTEVE DISQUALTFICATICN OF 0.5. DISTRICT CONRT JTDGE ROBEET . REENER
IOER _ § 555(a). :

3. Tha U.5. Supreme Court held io LILJBBERG wg. HFALTH SEEVICES CORP.,

Lo L.EZ.2d4 %55 (1988}, the following farta ag to the RETROACTIVE application of

Kule 60({b}{6) to apply % &455(a) retroactively:

£ "Yoder 22 USCS § 455{a), which Aisqualifies a federal judge
from acting 1o soy proceeding im which the judge's imparrfaliry
'might reasscnably be questloned,' BECDSAL 15 EEQUIRFD -~ evep
though a federel judge lacks sctoual knowledge of the facts La-
dicatiog the judge's Iinterest or bilese 1in the case == 1if a2 reagon-
able person, ENONIEG ALL THE CIRCTMSTAMCES, would expect that the
Judge would heave zuch artusl knewledge, Becauge . . . . {5) Ea
the extent thec § 455 CAN BAE APFLYED RETROASTIVELY, after 2 judge
bas bacome swere of the disgualifydimpg facta, the jodge is nat
called upon to perform an impoagible Feat, but to vectlfy an over-
alght, and thus te comclude that 1 455{2) has been viclaced."
See, LILJEEERG, at 359. {epphaais added)

k. ". . . But to the extent the provision can alse, in proper
cases, BE APFLIFN RETBOMCYIVELY., the judge 1s not called upom to
periorm an impeossible fcat. Rather, ha 1z called upon ta rectify
an cverzight and to take rhe ateps Dacessary to meintain public
confidense in the fmparcciality of the judiciary. If he concludaes
thar 'HLS TMPARTTALITY MIGHT FEASCMAELY BE QUESTTONFD,® then he
ghould alss find chart che sIatute kas been viclated. Thisz i
certalinly not an lwpossible task. . . . . Accordingly, even thouwgh
his faflure to disqualify himeelf was the product of & TENPORARY
LAFEE OF MEMOETY, 1t was nevertheleas a plain violation of the tetos
@f the statute.” See, LILTEBFRG, at 573. (emphasis added)

- DISECENTIRG SEFANATE OPTHION by Chief Judpe BEENQUIST., with
whom Justice WHITE and Justice SCALTIA jodn. “Despite this factual
datermination, reached after s public hedaring oo the subject, the

13. ]"4‘




fourt nevertheless gpncludes that "oublie copfidence in

the impartialicy of the judiciary" COMPELS RETROACTIVE 1]
FLCATION OF JUDGE (OLLINS TRDEL § 455.“ See, LILJEBERG,

at BED, (emphesls added}

d. DISSENTING DFTHLON CONTINUED: "For even i ome accepls
the Court's proposition that § %55 PERKITS DISQUALIFLCATION on
THE BASI3 OF A JUDGE' S GOESTRICTIVE ESOVLEDGE, FILE WSblgﬁl
SHETLD WOT BE TFED [N THLS CASE TO AFPLY § A55({a} AETRMACTIVELT
o JUDGCE COLLIWS" PARTICTFAYION i TRF 1AREDIT.® 3ee. LILJEEERG,
at GB¢. {emphaslp added)

CORCLES IOW -

32. Movant LAMBEOS has offered a brief overview of the Tecord imo
this actlon against Judge LINEE aod Chief Hagistrate Judge Frauklin LTinwooed BOEL
45 to viclatlons of Title I8 0.5.0.4. B 455(a) and 455(b){13) .

33. Worant LAMBROS bellevas the Judge’s IMPARTTALITY “MIGHT AFRASORARLT
B QUESTIOWED.™

15, Mavan: LAMBROS 1s requestiag this Court to develop che ¥ILL KECORD

1p this action, so &% Lo meat che Tequlrements set by the Eighth Cfircuit Court of

Appeals. Sae, IN RE FEDERAL SITWALE CASES, G680 F.2d4 1175, 1176 Head Hote B (8th Cir.

19821 {"Claim of blas of judga wust be svaluated ip the lizht of che full recotd.
not 3lnply im the Light of an ipolated iocident. 2B USCA § &455{a))

35, Hovant requeats this Court Lo dany the goverimieots request g
gummatily diemies this actiom due to Lack of jurisdictlom.

16, 4]l declaraticns within this document and EEMIBITS artached are

under rhe penalty of periury and true and correst, as per Titlse 28 Os¢ § 1746,

EXECUTED 0N: Howesher 9, Z001

RegpectEully gubmitted.,

repgory Lambros, Prao Ge
Peg. No. O0a316-125
U.5. Pepltenciary Leavenvorth

¥.0. Box 1000

Leavenwotth, Kansas EEO4E =000 US4

sieh gite: www. hrazilhoycott.ory
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EXIHIBIT INDEZX

l. EXHTBIT  A: MMOTICE FPOR LEAVE TG PILE A SRCOND DR SUCCESSIVE HMOTION
T0 VACATE, 3ET ASIDE OR CORRECT SENTENCE UNPER 28 T.85.C.
§ 2455 BY A PEISONER IN FEDERAL CUSTODY. Dated: Juoe 02,
2001" mnd  “MOVANT'S MEMOBANDIM OF PACT AND LAW IN SUPPURT
OF (AFFIDAVLT PORM) MOTION FOR LEAYE TO FILE A SECOND UR
SECCESSIVE MOTION TO VACATE, SET ASIDE OR CORRELT SENTENCGE
UNDER 28 U.5.¢. § 2255 BY A PRISONER IN FEDERAL CUSTODY.
Dated: Jume 02, 2001." This action addresaas IERICTMERYT
Bo. 3-75-178.

x. EIHIEIT B MWOTION FOR LEAVE TO FILE A SECOND OR SUCCESSIVE MDTIOR TO
TACATE, SET ASIDE OR CORRECT SENTENCE UNDER 28 U.5.C. §I255
B A PHISONER IM FTEDERAL CHSTODY. Cated: Jomw 38, 2041.™
ﬁ MMOTANT'S MFROHANDUM OF FACTS AND LAW IN SUFFORT OF
{AFFIDAVIT FORM) MOTION POR LEAVE TO FILE A SECORL OR
CUCCESSIVE MOTION T0 TACATE. 3ET ASIDE OR CORRECT SENTEHCE
TNDER 28 U.S5.C. $2255 BEY A PRISONER IN FEGERAML COSTOLY.
Dated: Jupe 08, 2001." This scrion addiesses IADICTHENT
To. 3=-716-17.

3. EXHIRIT c: "MOTION FOR LEAVE T3 PILE A SECOND OB SOCCESSIVE MOTION IO
VACATE, %ET ASIDE OR CORRECT SERTENCE TUNDEE 2B V.5.0. $2255
RY A PRIGONER IM FEDERAL CUSTODY. Dared: April 06, 2001."
snd "MOVANT'S MENOBAWDUM OF FACT ANDF LAW IM SUPPORT OF
TAPPIDAVIT FOEM) MOTLON POR LEAVE TO FILE A SELOND OR
STCCESSIVE MOTION TO WACATE. SET ASIDE OR GORRELT SENTERCE
(MPER 28 U.3.0. §2255 BY A PRISONER I¥ FEDERAL CUSTUDT.
Dated: April 06, Z00L." This acticon addransas THDICTHENT
Ra, 3=-Fo6-54,

4. EXHIBIT n: "WOTIOH FOR LEAVE TO FILE A SECOKD DR STCCESSIVE MOTION TO
VACATE. SET ASIPE OR CORRECT SENTEWCE URDER 28 V.3.C. 42255
BY A PRISONER IN FEDERAL CUSTODY. Dated: Juoe 13, Z00L.Y
and "MOVANT'S MEMORANDUM OF PACT AND LAW IH SUrEGRT OF
TAFFIDAVIT FORM} MWOTION FOR LEAVE TO FILE A SEGOND OF
SOCCESSIVE MOTIOR TO VACATE, SET ASIDE (R COHRECT SEWTENCE
INDER 2B 1.5.C. §2255 BY A PRISOMER IN FEDERAL CUSTUD.
Naced: Jupe 18, 2001," This action mddresses THDICTHENT
Bo. A-HA9-A2,

I I CHEGORY LAMEBROS declace under pemalty of perjury that the foregoing
indexed EXRIAITE ara attached to this actlon snd are true and correct; purausnt

e Title 28, U.B.C.A., Bection 1744,
EAECUTED ON: MNovesher 09, 2001

Gregory Lambras, T.%. Penitentiary,
BE.0. Box U000, Laeavewworth, Xanaas 6604 R~ 1000

Heh aite: wew.braxilboycatt.arg 15 | L



UMITED STATES DISTRICT COURT
pISTRICT ©OF XINNESOTA

JHN CEECDRY LAMBROS, L]
cIvil, FOLE RO. 99-28 (RER)

Petitioner, *
Criminal Flle Wo. 4-B9-B2{05}

VEH . h

[NITED E£TATES OF AMRETCA, *  JANES M. BROSENRAIM, U.5. Diserice Chief Judge.

*
Respondent . APFIDAVIT WORM.

EIHLBIY A.

PETITIONER TANRROS' RESPOHSE TO OCTORER 19, 2001
FAPPOSITION ©OF THE VNITED STATES T¢ PETITIONER'S
WOTION TO WACATE ALL JUMMENTS AND OKDEES."

The attoched EXHIBIT refertnces the Disccict of Minpeseta Criminal

IEDICTHMERT in U.5. vs. LAMBROS:

CR-3-75-128
I JOHM ORECORY LAMEROS declare wader penalty nf perjury Ehat the
attached EXHIELT im trus and correct pursuaat to Title 28 U.5.C.A. fecklaon 1746,

EXECUTED OH: Wowvesher 00, 21

Beapectfully submitted,

regety Lambros, Fro Se

Rar. Ho. O043E-LZ4

U.5. Penitentiary Leavenworth

B.O. Borx 14400

Leavepworth, FKangas 66045-1000  TUsA

Weh aite: wew, brazilboycoti.org



UMITER STATES DISTELCT COORT
DISTRICT OF MIRNESOQTA

JHN CRACONT LAMEENS, 4
CIVIL FILE %0. 99=28 [(RGR)

Petltionet, *
Criminal File Ho. 4=-B9=B2(05)

v, *

INITED STATES OF AMELICA, * JAMES M. EOSEWNRAM, 11.5. DMetrict Chief Judge.

*
Regpondent. AFFIDAYIT FORM.

EHIRIT B.

PETITIONER LAMBEDS' REIPONSE TO OCTORER 19, 2001
"PFOSITION OF THE UNITED STATES To0 FPETITIONER'E
HOTTON TO VACATE ALL JUIMMENTS AND ORDERS."

The attarhad EXRIBIT references the Digrrict of Minnegota Criminal

INDICTMENT in U.3., wa. LAHBRDG:

CR-3-76-17.

I JOHR GREGORY LAMERDS declare undar penalty of perjury that the

attached EXEIBIT is tvue and correct purguant ko Ticle ZB U.5.C.h. Section 1746,

ELECUTED ON: Hovember 09, 2001

Begpectfully submitted,

oty Lambien, Fro Sa
eE. Ho. DO436-124
U,5. Penitentiary Leavemworth

F.0, Box 1400

Leavenwarth, HKansas GS&0648-1000 Uik

Web glee: www.brarllboycott.ory




UNITED HTATES DISTRICT COURT
DITRICT OOF MINKESGTA

- JO0HH CREOIY LAMRINS "
- CI1¥1L FILE W0. 99-18 (ECE)
Petitioner, *
Criminal File Mo. 4=89-A2(05]
va. *

ONITED STATES OF AMERTCA, A JAMEE M. ROSENBAIM, U.5. District Chief Judge.

Respandent. *
FRansen AFFIDAYIT FONM.

EXHIRIT C.

PETITIONER L[AMBREQE' RESPDONSE TD OQCTORER 19, 2001
"OPPOSITION QF THE UNITER STATES TO FPETITIONER'S
MOTION TO VACATE ALY, .IUDPGMENTS AWND ORDERS."

The attached EREHIBIT references the District of Minneesote Criminal

IEDICTHENT in U.5. ws, LAMARJG:

CR-3=TH=54.

1 10HN GREGORY LAMBROS declare under penalty of perjury thak the

attached EAHTBIT ix truve and correct pursuant ¢o Tlcle ZB U.5.C.A. Saction 1T4E.

EREQUTEN 4N: Morembar 09, 2001

Fespecrivlly submitted,

-l
[egory Limbrus, Pru Se
Heg. Mo, 00426124
U.58. Penitantlaty Leavemiurth
P.O. Hax 1004

Leavensarth, Kiosas OGHOMA-LO0 054
Web pite: swww.brazllboycott.org




UNITED STATES RISTRICT COURT
DISTRICT OF MINWESOTA

JOOR CGCRECORTY LAMBRDE, *
CIVIL FILE FNO. 99=-18 [KGR)

Petltloner, *
Criminal File No. 6=-89-82(03)

wH. n

NCIED STATES OF AMFRICA, * JAMES M. ROSEREAIM, ¥.3. District Chief Judge .

- ®
Respondent . AFFIDAVIT PORM.

EXHIBIT _D.

PETITIONEE LAMBROS' RESPOMSE TO OCIOBER 19, 2001
"OFPOSITION OF THE UWITED STATES TO PETITIOHER'S
WOTION TO YACATE ALL JUDGHENTS ANR ORDERS . ™

The attached EEMIBLT references the platrict of HMiomepota Criminal

INDLCTMERT in U.5. vm, LAMBROS:

CR-4-859-82.

1 JOUK GRECORY LAMBEOS derclare wnder penalby of perjury that the

attached EXHIBIE 1a true and correct purswvant to Tiele & T.3.C.A. Bectilon 1746.

EECTUTED ON: HWovember 09, 2001

Bespecbfully submitted,

i il

Tegory Lambros, Fro 5e

Reg. Ho. QO0426-124

7.%, Penltentlary Laaversorth

7.0, Box 1900

Leaveoworth, Feansas 66048-L00¢  USA

Wab slbe: www, hrazilbeycott.org



